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The following resolution, 
prepared by Mr. Lewis E. 
Pierson, President of the 
New York National Ex- 
change Bank, has been forwarded by 
him toSecretary Branch, preliminary 
Lo its being offered for adoption at 
the coming convention, at Washing- 
ton, of the American Bankers’ Asso- 
ciation : 

Resolved: ‘‘ That the President 


appoint a committee of five to 
confer with the joint committee of 


Uniform 
Bill of 
Lading. 


Shippers and Carriers now consid- 
ering the adoption of a new uni- 
form Bill-of-lading.”’ 


The wisdom of having the bankers 
represented as co-conferees with the 
shippers and carriers in considering 
the adoption of a new, uniform bill 
of lading, is apparent; otherwise 
something might be adopted which 
would not be accepted by the banks 
as security. The railroads adopted 
a uniform bill, but it did not prove 
acceptable. Experience has shown 
that it will require the concurrence 
of all three parties to the trans- 
action, the shippers, the railroads 
and the bankers, to produce a uni- 
form bill of lading, acceptable to all, 


Aninteresting case has 
been passed upon by 
the New York Court 
of Appeals in which a 
member of the New York Stock Ex- 
change is held responsible for the 
loss of certain railway bonds, trans. 
ferred by the railway company from 
registered to bearer, and sold by the 
broker for a customer, by reason of 
the broker’s having witnessed the sig- 
nature to an unauthorized power of 
attorney to transfer, executed by the 
treasurer of the corporation which 
owned the bonds. The case, in brief, 
was this: Four registered railway 
bonds, owned by a corporation, were 
taken by its dishonest treasurer to 
the broker forsale. The broker said 


Stockbroker’s 
Liability 
as Witness 
to Transfer. 
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they must first be changed to bearer 
bonds. The treasurer, thereupon, 
forged a purported authenticated 
copy of a resolution of the board of 
directors of the owner corporation, 
authorizing the transfer, and signed 
a power of attorney to transfer, in 
the name of the corporation, by him- 
self as treasurer, the broker witness- 
ing his signature. The broker then 
transmitted the papers to the trans- 
fer agent of the railway company 
and received bearer bonds in ex- 
change, which he sold, and paid over 
the proceeds to the treasurer, who ab- 
sconded. There is a rule of the Ex- 
change that an indorsement by a 
member on a certificate, is considered 
a guaranty of the correctness of the 
signatureand it isthe custom among 
stock exchange members and railway 
transfer agents that the signature of 
a stock exchange member upon a 
power of attorney to transfer secu- 
rities is aguaranty of the correctness 
of the signature of the party pur- 
porting to execute it. The court 
holds that the railway company was 
liable to the owner of the bonds, as 
it transferred them upon forged doc- 
uments and unauthorized power—the 
treasurer acting beyond the scope of 
his authority and his acts not being 
binding upon the owner corporation 
—and that the stockbroker is liable 
over to the railway company. It 
construes the rule and custom of the 
stock exchange under which a broker 
witnesses a signature to a power of 
attorney, not only as a guaranty of 
the genuineness of the signature of 
the party who executes it, but also, 
where acting for a corporation as in 
this case, as a guaranty that the offi- 
cer has authority to sign the name 
of the corporation. 
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This is an importantruling for the 
attention of members of the New 
York Stock Exchange and railway 
transfer agencies, and a fair synop- 
sis of the court’s decisiOn is published 
elsewherein these pages. Stock, dealt 
in on the exchange, is the subject of 
corporate as well as individual own- 
ership; and where the well known 
treasurer Or other officer of a cor- 
poration, appears at the office of a 
stockbroker with what is apparently 
a duly authenticated copy of a reso- 
lution authorizing him to transfer 
it, and he executes a power of at- 
torney in the name of the corpora- 
tion, it seems natural for the broker 
to regard everything as regular and 
sufficient, and to witness his signa- 
ture, without more. But, as shown 
by the court, the broker’s own sig- 
nature or indorsement guaranties 
more than that the “John Smith, 
treasurer’’ who signs the name of 
his corporation to the power of at- 
torney, is really and identically the 
John Smith who is such treasurer; 
it extends to a guaranty of his au- 
thority to sign, and it throws the 
burden and duty upon the broker, 
in all such cases, to inquire and find 
out whether John Smith is actually 
authorized to make the transfer. If 
he does not do this, and ‘‘ John Smith, 
treasurer” is doing an unauthorized 
and dishonest act, the broker must 
pay the bill. 


Checks payable to bearer 
are almost the sameas cash 
in their freedom of circula- 
tion except, of course, that differing 
froma bank noteor government note, 
the period of time after their date in 
which they are susceptible of circula- 
tion is limited. For example, a man 


Bearer 
Checks. 
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who receivesa check payableto bearer 
and loses it stands little more chance 
of retaining title to the check or its 
proceeds than if he had lost so much 
paper currency. The check may be 
picked up by any person and nego- 
tiated by him for value, and any one 
who takes it from him, though he be 
a perfect stranger, is not bound to 
inquire how he obtained it, but may 
assume that he came by it in a law- 
ful manner. The loser may notify 
the bank of his loss and request it 
not to pay the check, and he may 
also notify the drawer of the check 
and the latter, at his request, may 
stop its payment, for only the drawer 
(except in states where the check is 
an assignment) has the right to or- 
der payment of his check stopped. 
But non-payment of the check by the 
bank only delays its collection; it 
will not restore the rights of the loser 
wherever the check is in the hands 
of a bona fide holder, and the latter 
will ultimately be entitled to collect 
it from the drawer. Sometimes the 
bank will disregard the stop-order 
and pay the check; if it does this, 
it simply takes the risk upon itself 
that the holder is a holder in due 
course. 

A case which illustrates these state- 
ments has been decided by the Su- 
preme Court of Tennessee under the 
Negotiable Instruments Law and is 
reported in this number. A check on 
a Tennessee bank was indorsed in 
blank by the payee and lost. Within 
a week from its date it was accepted 
by a merchant from a stranger in 
payment of goods sold. The bank 
had been notified of the loss and di- 
rected by the drawer not to pay the 
check. Notwithstanding, it made pay- 


651 


ment to the merchant. In an action 
by the original owner against the 
bank, the payment was held to be 
authorized. The merchant, it was 
held, had a perfect right to take the 
check from a stranger without mak- 
ing any inquiry. There was no duty 
on the part of the merchant to for- 
mer holders said the court, to make 
inquiry from the stranger as to his 
title. The court showed that under 
the law, bad faith or dishonesty on 
the merchant’s part would have to 
be established to defeat his right of 
payment and it held that even cir- 
cumstances of suspicion and gross 
negligence are not of themselves bad 
faith, but only evidence tending to 
establish it. Here the merchant pur- 
chased the check for value, in due 
course of trade, and without actual 
knowledge of infirmity in the hold- 
er’s title. There was no bad faith in 
the transaction and he acquired a 
perfect title to the check and a right 
to collect it, and in consequence of 
the same facts, the original holder 
lost his title and right to the pro- 
ceeds of the check. 

In the JouRNAL for May, 1905, at 
page 375, we discussed asimilar ques- 
tion upon facts submitted by a cor- 
respondent. The facts were doubtless 
those of this Tennessee case, but at 
that time we were not aware of the 
decision. We reached the conclusion, 
that “where a check indorsedin blank 
has been lost and payment stopped, 
the bank should not pay it to a holder 
who presents it. If the bank pays 
the check in disobedience of the stop- 
order it takes the risk that the per- 
son receiving payment is a holder in 
due course.”” But we further said: 
‘*But from the facts stated, a pretty 
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clear case is made out that the busi- 
ness house which took the check 
from the finder was a holder in due 
course and in that case the bank, 
although it disobeyed instructions by 
paying the check after stop-order, 
would doubtless be protected as the 
holder of an item for value which it 
would be entitled to charge to, or 
credit itself in, its depositor’s ac- 
count.” 

This is practically the same con- 
clusion reached by the Tennessee 
court which however holds that the 
bank was ‘“‘authorized”’ to pay the 
check. We think the correct law is 
that after a stop-order, a bank is 
not ‘‘authorized’’ to pay a check 
from the account of its depositor but 
has the right, if it sochooses, to “‘pur- 
chase”’ the check and take the risk 
of the holder’s title being good. The 
contract of a bank with its depositor 


is to pay his checks drawn upon it 
according to his authority and direc- 


tion. The depositor has the same 
right to stop payment of a bearer 
check as of one payable to order. 
When he stops payment he cancels 
or revokes the authority of the bank 
to pay and charge to his account. 
It the bank disregards the stop-order 
and pays the check this is not by 
authority of the depositor, but on 
its own motion; it is in reality the 
purchaser of a check On itself with 
the same right of recourse upon prior 
parties as any Other purchaser. If 
the holder from whom it takes the 
check has good title, the bank is 
protected in its purchase; if not, it 
is a loser. The best banking prac- 
tice is to heed stop-orders and take 
no risks but if, as in this Tennessee 
case, the bank assumes the risk, and 
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the holder for whom it cashes the 
check is a holder in due course, it 
loses nothing. 


At the recent conven- 
tion of the Washing- 
ton Bankers’ Associa- 
tion, a very interest- 
ing discussion took place upon the 
question whether national banks 
should be permitted to loan upon 
real estate security. The sentiment 
of all who spoke was to the effect that 
the national bank law should be 
amended so as to givenational banks 
the power to loan a certain unstated 
per cent. of their capital upon real 
estate. One speaker made the state- 
ment that 90 per cent. of all prop- 
erty in the state of Washington is 
real property and he pertinently in- 
quired why the banker should be 
confined to 10 per cent. of the value 
of all property in the state for his 
security? Other speakers could see 
no reason why, in making loans to 
solvent borrowers whose unsecured 
notes were good for the amount, 
banks should not be permitted to 
fortify themselves, and make the 
loan more secure, by a pledge of 
the borrower’s real estate in addi- 
tion; the idea being that the banker 
should take all the security he could 
get, although being careful not to 
make long-time loans on real estate, 
where the real estate and not the 
borrower personally, was looked to 
as the chief source of reimbursement. 

Of course, the theory or reason for 
the prohibition of real estate as se- 
curity for loans by national banks 
is that such kind of property, while 
good security for a long-time invest- 
ment, is not quickly convertible into 


National Bank 
Loans on 
Real Estate. 
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cash and that a bank, which must 
repay its deposits on demand, would 
be in sorry plight if it had too great 
a portion of its assets tied up in real 
estate, which could not be quickly 
turned into cash in time of need. 
Real estate, as a basis of loans, 
wrecked many a bank in the earlier 
history of this country and led, in 
some cases, to receiverships or trustee- 
ships extending over thirty and forty 
year periods, before ultimate realiza- 
tion and winding up. The history 
of the old Real Estate Bank of Ar- 
kansas, for example,-which was es- 
tablished especially to promote the 
agricultural interests, is instructive. 
The subscribers to the stock were to 
consist of citizens of the state own- 
ing landed property and each stock- 
holder was entitled to a credit equal 
to one-half the total amount of his 
shares. The bank soon went into 


liquidation, and trustees struggled 


with its landed assets for nearly a 
half century, by way of making them 
more productive, as well as by fore- 
closure and sale. 

Early banking experience seems to 
have taught the lesson that real es- 
tate is not a safe or desirable collat- 
eral upon which to loan the deposits 
or assets of a commercial bank, to 
any great extent. 

At the present day, conditions are 
somewhat changed. The personal 
property wealth of the country, as 
distinguished from real estate, has 
vastly increased. Yet, in some sec- 
tions, as the country banker asserts, 
loans upon real estate are necessary 
to a certain extent, in order to get 
business; in other sections, as in the 
larger cities, there is not the same 
necessity to look to real estate as 
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security for loans, as the personal 
responsibility of borrowers and col- 
lateral security of other kinds of prop- 
erty is more ample. In some of the 
states, the banking laws permit the 
banks to ioan upon the security of 
real estate, while as matter of fact, 
as is well known, national banks in 
different parts of the country, with- 
out permission of law, do make loans 
upon real estate security, through 
various evasive forms, and the fed- 
eral courts have held that the banks 
can enforce the security, free from 
claim of invalidity by the borrower, 
the government, alone, having the 
right tocomplain. In one view, real 
estate as a basis for bank loans, 
would seem a subject more suscep- 
tible of regulation by local legisla- 
tures through state banking laws, 
than by one national law, conditions 
in many states being different. 

The problem now is, shall the na- 
tional bank law be amended to per- 
mit real estate loans; if so, how? 

Most of the provisions of the na- 
tional bank law apply, uniformly, 
to banks throughout the entire coun- 
try, there being exceptions, such as 
in the matter of reserve. It would 
hardly seem wise to make one na- 
tional bank rule for the entire coun- 
try, permitting real estate loans to 
a certain per cent. of capital, or of 
deposits, which would make legal as 
security, swamp and desert, other un- 
improved and non productive prop- 
erty and property in ‘‘boom’”’ towns 
of uncertain and fluctuating value, 
equally as productive farmsand town 
property of settled value and mar- 
ketable nature. Some nice discrim- 
ination would have to be used, de- 
fining the character of the real estate, 
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to make a national law safe for the 
eatire country. 

Congress, as yet, has not seen its 
way clear to amend the national 
bank act to permit regulated real 
estate loans. At the last session, two 
bills were introduced. One, the Nel- 
son bill, proposed toconfer the power, 
not upon all, but only upon those 
national banks that are located in 
cities of 20,000 population or less, 
limited in amount to one-third paid- 
in capital and surplus, and limited, 
in character of security, to ‘‘occupied 
and improved farm lands not in ex- 
cess of one-third of the cash value of 
such real estate.” 

The comptroller of the currency has 
not,as yet,in his annual reports recom- 
mended to Congress, the amendment 
of the law upon this subject; but 
when the Nelson bill came up for con- 
sideration, he was asked and gave 
his opinion thereon, to thejsecretary 
of the treasury, as follows: 

“IT have discussed this bill some- 
what with Senator Nelson, who in- 
troduced it, and agree with him that 
the efficiency and usefulness of Na- 
tional banks would be greatly in- 
creased if they were allowed tu make 
a limited number of loans on farm 
lands. The point on which | found 
it most difficult to form an opinion 
is how these loans should be limited 
in amount, and how the banks au- 
thorized to make them should be 
classified so that loans of this char- 
acter could be made without danger 
to the banks or theircustomers. I 
think the amount of real estate loans 
which any bank should be permitted 
to make should rather be a percent- 
age of its total loans than of its cap- 
ital and surplus, and would favor 
making this not Over 14 per cent. of 
its total loans. In regard to the clas- 
sification of banks, I do not think it 
would be fair, as the bill provides, 
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to set a population limit of 20,00: 
inhabitants. There is no morereas: 
why a bank in a town of 18,000 i 
habitants should be allowed to mak: 
these loans than one in a town o! 
21,000 inhabitants. If any class of 
banks makesuch loans, it would see: 
that all should be allowed to do so, 
whose deposits are not made up o' 
the reserves of other banks and tha‘ 
it would be a better provision to a! 
low all National banks, not in cen 
tral reserve cities or reserve cities, to 
make this class of loans. The pro- 
visions of the bill limiting the class 
of real estate security, on which loans 
should be made, seem to me to be 
fair and safe, but I think the bill 
would be improved if it provided 
that in estimating the cash value of 
the real estate nothing should be 
added for buildings or similar im- 
provements, or prospective value for 
other uses than farming. The great- 
est danger I see in a law of this kind 
is that it might be perverted so as 
to allow National banks to make 
loans on city and suburban property 
or real estate which has been boomed 
in value, and every possible restric- 
tion should be made against the use 
of this power in that way.” 

The other bill introduced in Con- 
gress, was the Lewis bill. That bill 
proposed to confer the power upon 
all national banksto make loans upon 
real estate security, to the amount 
of 25 per cent. of their capital stock, 
and 50 per cent. of the assessed value 
of the real estate, exclusive of im- 
provements. It differed from the 
Nelson bill, asis seen, in that the power 
was proposed to be conferred upon 
all the banks in the country, also 
in restricting the amount to one- 
fourth of capital, as compared with 
one-third of capital and surplus, pro- 
vided by the Nelson bill, and restrict- 
ing the loan to 50 per cent. of the 
value of the real estate‘ exclusive” of 
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improvements, as compared to one- 
third of the value of the real estate, 
“inclusive’’ of improvements, pro- 
vided by the Nelson bill. 

The House Committee on Banking 
and Currency, on March 2d, 1904, 
by an unanimous vote of the com- 
mittee, authorized a favorable re- 
port upon the Lewis bill. Thus the 
matter stands. It may be that Con- 
gress, in the future, will find some 
means of amending the national bank 
law in this respect, so that it will 
conform to the needs and desires of 
a very large number of national 
bankers and at the same time be 
consistent with the safety and secu- 
rity of all the banks in the national 
system, 


Apropos of the article 
in the August JOURNAL, 
illustrating the wonder- 
ful variety of finger impressions and 


Finger 
Impressions. 


suggesting a consideration of wheth- 
er, and how far, it might be practi- 
cal to safeguard banking documents 
and transactions by their use, we 
invite attention to an item from the 
Paris Correspondence in the London 
Globe, which we reprint. It is inter- 
esting to note that it is the practice 


among some of the Paris bankers: 


to procure the thumb-prints of their 
customers to the documents belong- 
ing to them in keeping of the bank, 
for the purpose of rendering fraud 
more difficult. There are also in- 
stancesin this country where custom- 
ers of banks are in the habit of 
afhixing their thumb-prints, in addi- 
tion to their signatures, to checks, 
as a safe-guard against forgery. 

We also publish extracts from an 
article by Mr. Edmund Mitchell in 
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the September number of The World 
To-day, which shows that the sys- 
tem of finger impressions as a method 
of identification of criminals is fast 
replacing the system of Bertillon 
measurements, among the police 
authorities of this and other coun- 
tries. It alsoappears that the govern- 
ment of India has adopted the use 
of thumb-marks in the matter of 
post-office savings deposits, pension 
certificates, mortgages and other 
transactions as a means of guarding 
against false personation. 

As suggested in our article in the 
August JOURNAL, the practical uses 
to which finger impressions may be 
put in the safe-guarding of banking 
documents and transactions is a sub- 
ject worthy of serious consideration. 


Quite an extended inves- 
tigation of the law as to 
the power of the cashier 
of a bank to extend the time of pay- 
ment of paper payable to the bank, 
is made by the Supreme Court of 
Appeals of West Virginia in the Bank 
of Ravenswood case, published herein. 
It is familiar law that an indorser, 
being a surety, is discharged from 
liability by an extension of time of 
payment granted the principal debtor, 
or maker, without his consent, and 
the point of the court’s inquiry was, 
assuming it to be the fact—which, 
however, the circumstances of the 
case before it did not warrant—that 
the cashier, acting for his bank, ex- 
tended the time of payment to the 
maker of a note, without the indor- 
ser’s consent, would such extension 
release the indorser, or would the 
cashier be without power to bind his 


Cashier’s 
Powers. 
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bank by the extension, and conse- 
quent deprivation of recourse upon 
the indorser. After an exhaustive re- 
view and discussion of the authori- 
ties, both originally and upon a re- 
hearing, the court emphatically de- 
clares thefollowing proposition: that 
the cashier of a bank has no implied 
power, merely by virtue of his office, 
to receive money for interest in ad- 
vance on a note owned by the bank 
and agree to extend the time of pay- 
ment and thus discharge a non-con- 
senting indorser on the note, from 
liability. 


In a case which we pub- 
lish in this number, an in- 
dorser of a note waived 
“all notice of presentment, dishonor 
and protest.’’ The note was not pre- 
sented until the day after it matured, 
when payment was refused. The in- 


Waiver of 
Notice. 


dorser, for want of due presentment, 
was therefore discharged from his ob- 
ligation as such, unless his waiver 
of ‘‘notice of presentment, dishonor 
and protest”’ was to be construed as 
including a waiver of presentment, 


as well. But such form of waiver has 
been more than once held not to 
dispense with the necessity of pre- 
sentment and demand of payment; 
and the same rule is applied in the 
case now published. 


Persons who buy stock 
in banks generally place 
reliance upon the offi- 
cial report of the bank’s 
condition, as one basis or means of 
determining its value. Inacase which 
we publish in this number, a man in 
Michigan purchased from another, 


False 
Statement of 
Condition 
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$3,000 of the stock of a Michigan 
bank at par, relying upon the pub. 
lished summary of the Bank Com- 
missioner of the condition of the bank 
in question, made up from the state- 
ment of condition furnished by the 
bank’s officers and directors. The 
capital was, in reality, impaired 
twenty-five per cent. and the fact of 
impairment was disclosed in the re- 
port of the bank’s officers to the 
Commissioner, but in summarizing 
the report, an error was made by 
the Commissioner in including cer- 
tain items as assets, which was not 
justified by the report, the erroneous 
summary of the Commissioner mak.- 
ing the stock apparently worth par. 
In an action by the purchaser against 
the bank’s directors for fraud in 
making a false statement of condi- 
tion, they are held not to blame for 
the Bank Commissioner’s error, and 
it is held that no case for the award 
of damages is made out against 
them. The full report of the facts 
and decision are worth reading. 


The leading position of 
the United States in Jap- 
anese foreign commerce 
is seen from the fact that 
this country furnished 22 4 per cent. 
of the total imports during the first 
six months of 1905 as compared 
with 14.7 per cent. of the total im- 
ports during the same period of 
1904, and is credited with 28.6 per 
cent. of the total domestic exports 
during the first half year in 1905 as 
compared with 29.1 per cent. of the 
total domestic exports of Japan for 
the first six months in 1904. 


Commerce 
With 
Japan. 





THE LAW OF BANK CHECKS. 


A PRACTICAL SERIES 


ON 


THE LAW OF BANK CHECKS. 


A course of study of the rules of law and the established customs of busi- 
ness which have grown up and now exist in the United States 
governing the issue, use and redemption of the bank check. 


IV. NEGOTIATI 


. Transfer of bearer checks. 
. Restrictive statute in Alabama. 
. Indorsement in full of bearer check. 


. Reason for rule against changing bearer 
character. 


—_ > —___—_ 


the last number, we entered upon 
the important subject of Negotia- 
tion of Checks, and considered 
in some detail, the law as to the 
time-limit for negotiation. We con- 
tinue with a statement of the meth- 
ods by which checks are transferred, 
and a consideration of various ques- 
tions connected with their negotia- 
tion or transfer. 


le 


TRANSFER OF BEARER CHECKS. 


Checks made payable specifically 
to bearer, or originally made pay- 
able to order and indorsed in blank 
by a payee or indorsee and thus 
made payable to bearer in legal 
effect, are transferable by mere de- 
livery, without indorsement. Deliv- 
ery, for a valuable consideration be- 
fore the timelimit of negotiation 
has been reached, gives good title 


ON (ContTINUED). 


and right of enforcement to a bona 
fide transferee; and even where the 
holder negotiating a bearer check is 
a stranger, who may be, or is, a 
finder or thief, the party acquiring 
the check from him for value, is under 
no duty to inquire as to how he 
came by it, but may assume he has 
clear title. The rule is that impru- 
dence or circumstances of suspicion 
are not alone sufficient to put the 
transferee on inquiry or charge him 
with notice of defect in the transfer- 
or’s title, but the taker must be 
guilty of actual bad faith or dishon- 
esty to be deprived of the rights of 
a holder in due course. * 


RESTRICTIVE STATUTE IN ALABAMA. 


But we must not overlook excep- 
tions to the almost universal rule 
that a bearer check passes by deliv- 
ery, without indorsement, which may 
be created by peculiar state statutes. 
In the state of Alabama, which has 
not yet adopted the Negotiable In- 





* See case of Unaka Nat. Bank v. Butler, 
page 692, this number, for a clear exposition of 
the rights of one who purchases a bearer check 
from a stranger, without inquiry. 
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struments Law, there is a statute as 
follows : 

‘*All bonds, bills or notes, except 
those issued to circulate as money, 
payable to anything or bearer, to 
any fictitious person or bearer, or to 
bearer only, must be construed as 
payable to the person from whom 
the consideration moved; if payable 
to an existing person or bearer, must 
be construed as if payable to such 
person or order; but this section 
does not apply to state, county, 
municipal or corporate bonds.” Sec. 
874, Code of 1896. 


In a case which came before the 
Supreme Court of Alabamain 1894, * 
involving a check, payabletoa named 
person or bearer, the court held that 
under the statute it was not payable 
to bearer, but must be construed as 
if payable to such person or order, 
and required indorsement of the per- 
son named to pass clear title, free 
from equities. From the language 
of the court, if the instrument had 
been made payable simply to bearer, 
it would be ‘‘construed as payable 
to the person from whom the consid- 
eration moved”’ and “‘ the legal title 
could not be derived except through 
indorsement.”’ 

Almost universally, paper payable 
to bearer, or to ‘‘A or bearer’”’ which 
is equivalent to bearer, passes by 
delivery, and the transferee for value 
takes a clear title, free from equities 
of prior parties, unless he is guilty of 
dishonesty or bad faith in the ac- 
quirement. Private bearer paper cir- 
culates for a limited time, with al- 
most the same freedom as govern- 
ment currency, and the experience of 
nearly the entire commercial world 
has sanctioned this free circulation 
as the correct policy. But the Ala- 
bama legislation proceeds upon a 


* Bank v. Nelson, 105 Ala., 180. 
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contrary policy, one of restriction. 
The policy of the Alabama statute 
“is to deprive instruments of neco- 
tiability, which do not on their face 
clearly indicate to whom their obji- 
gations apply, and from whom title 
can be securely derived,” by requir- 
ing “that the title to negotiable in- 
struments which prevails over the 
title of the true owner, or over the 
equities of the original parties, shall 
be derived only by an indorsement in 
writing from him to whom they are ex- 
pressly payable.’’ The reason for ‘‘cor- 
recting the evil’’ of allowing bearer 
paper to ‘‘ pass by delivery, without 
indorsement, and payable to whoever 
came into possession’’ was because 
“if such instruments were stolen, or 
lost, or parted with by an unfaithful 
agent and passed into the hands of 
a bona fide purchaser for value, the 
true owner could not reclaim them, 
although deprived of his property 
without his consent or fault.” The 
legislature was forced,in 1889, to make 
an exception in the case of municipal 
or corporate bonds (see last portion 
of section above quoted) “to meet 
the difficulties such bonds encoun- 
tered in circulation, under the stat- 
ute,’”’ but the restriction upon the 
negotiability of bearer paper gener- 
ally, still exists. 

In thestate of Illinois a distinction, 
based on state statutory provisions, 
has been taken in the past between 
notes payable to bearer, and those 
payable to a person or bearer, and 
it has been held that the latter class 
of instruments did not pass by de- 
livery, but required the indorsement 
of the person named to pass the legal 
title.* But such ruling was based 
on statutory provisions peculiar to 


* Garvin v. Wiswell, 83 Ill., 215. 
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notes; in allprobability, asto checks, 
the rule of the law merchant that an 
instrument payable to‘‘A or bearer”’ 
is equivalent to one payable to 
bearer and passes by delivery, has 
always been the lawin Illinois. And 
now, even as to promissory notes, 
since the Illinois statute of June 4, 
1895, giving the same rights to law- 
ful holders of promissory notes pay- 
able in money, as that of like parties 
to inland bills of exchange according 
to the custom of merchants, doubt 
less the distinction between negotiable 
notes payable to bearer and those 
payable to A or bearer, has been 
removed, and the latter, equally as the 
former class, pass by mere delivery.* 

But, apart from a local state stat- 
ute, such as that of Alabama, and 
stating the rule well-nigh universally 
prevailing, the title to or property 
in bearer checks, including those pay- 
able to A or bearer, or other forms 
construed as payable to bearer, is 
transferable by delivery, without in- 
dorsement; and the holder who ac- 
quires such a check for value in due 
season, holds good title thereto and 
enforceable rights therein, against all 
the world, no matter how careless, 
how negligent, how imprudent he 
has been in acquiring it without in- 
quiry,and amidst circumstances which 
even may look suspicious, save only 
he is not guilty of actual bad faith 
or dishonesty in such acquirement. 

* See this proposition suggested but not de- 
cided in Gilmore v. Bank, 89 Ill. App. 445; de- 
cided in 1g00. 

NoTE —The Alabama !egislation restricts the 
circulation of bearer checks by mere delivery, 
and makes them transferable only by indorse- 
ment. For an instance of an attempt to bar 
entirely, bearer checks as a part of the negotia- 
ble paper currency of the country, not by leg- 
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INDORSEMENT IN FULL, OF BEARER CHECK. 


The Alabama legislation above re- 
ferred ,to, is an instance of restric. 
tion, by legislation, of the negotia- 
bility of a bearer check to the extent 
of preventing its further negotiation 
and transfer by mere delivery, and 
limiting its negotiation to that by 
way of indorsement. 

It frequently happens that a like 
restriction of a check, indorsed by 
the payee in blank and thus made 
payable to bearer, is attempted by 
the holder placing thereon, under the 
indorsement in blank, anindorsement 
in full to some particular indorsee; 
and sometimes a check on its face 
payable to bearer, or to A or bearer, 
will be indorsed in full by the holder. 
The object is to safeguard the check, 
in case of loss in the mail or other- 
wise, so that it can be no longer ne- 
gotiated, except by indorsement of 
the special indorsee. 

This raises the question whether the 
check is thereafter negotiable by mere 
delivery, or whether the negotiabil- 


islation but by local clearing house regulation, 
the Toledo (Ohio) Clearing House Association, 
by resolution taking effect January 1, 1898, 
passed unanimously, provided that the local 
banks would pay no checks unless made pay- 


able to the order of the payee. The reasons 
that led to the adoption of the resolution were 
these : Two or more years before, three of the 
Toledo banks were caught by “ bearer” checks 
that had been stolen from mail boxes and raised. 
The same operation was repeated a few weeks 
preceding the adoption of the resolution and 
four banks were victimized. Many depositors 
had acquired the habit of making checks of 
small amounts payable to “bearer”’ to be rid 
of the necessity of coming or sending some one 
to the bank to identify the payee of the check. 
The result of this practice had a tendency to 
make the bank tellers a little careless in cashing 
checks made in this manner. The’ resolution 
followed as a remedy. 
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ity is restricted so that clear title, 
free from equities, can only be trans- 
ferred by indorsement of the particu- 
lar indorsee to whom the check has 
thus been made payable. Notwith- 
standing a belief, more or less widely 
prevalent, that such an indorsement 
in full prevents further negotiation 
of the check by delivery, in other 
words changes it from a “‘ bearer’’ to 
an ‘‘order’”’ instrument, the decided 
case law is to the contrary; so is 
the Negotiable Instruments Law, and 
the California Code. The result is 
that, under existing law, a check on 
its face payable to bearer, remains 
payable to bearer, notwithstanding 
a special indorsement on the back, 
it cannot be so protected against the 
consequences of loss or theft. And 
likewise where the check is payable to 
bearer by indorsement in blank, it 
cannot be changed to one payable 
to order by a subsequent indorse- 
ment in full, but will still be negotia- 
ble by delivery; but in the latter 
case the holder has the means of 
protecting the check by writing an 
indorsement in full over the signa- 
ture of the indorser in blank. 

A full collection of the decided case 
law on this subject will be found 
published in volume 13 of the BANK- 
ING LAW JOURNAL at page 653 and 
following. Summarizing, the English 
cases hold the following propositions : 
when a payee indorses a billin blank, 
he makes it payable to bearer and 
a subsequent holder who indorses it 
in full underneath, cannot thereby 
restrain its negotiability to his in- 
dorsee, but the paper still remains 
payable to bearer. An acceptor of 
a bill so endorsed should pay the 
holder, although the bill’ shows no 
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indorsement to him from the indorsee 
in full. In the United States, it has 
been held in Pennsylvania, that when 
the first indorsement is in blank, the 
paper is payable to bearer and as- 
signable by mere delivery, notwith- 
standing subsequent indorsements in 
full; and when onceindorsed in blank, 
subsequent holders cannot control 
its circulation in that way. Further, 
an acceptor of a bill so indorsed is 
liable to the holder, although the 
latter’s title is not derived through 
the special indorsement. Such holder 
is, presumptively, a holder for value. 
Inthestate of Georgia, it has been held 
that an indorsement by a payee in 
blank, makes the paper payable to 
any holder until the blank is filled, 
and the payee’s order to pay bearer 
is not revoked by a subsequent order 
to pay a particular individual. The 
same has been held in Illinois; also 
in New York. In Texas, the paper 
on its face was made payable to 
‘‘Crabtreeorbearer.’’ It wasindorsed 
in full by Crabtree. It was held 
such indorsement did not change it 
to ‘“‘order”’ paper, and the instru- 
ment was enforceable by a_ holder 
who did not show title through Crab- 
tree’s indorsement. In Canada, a 
check was made payable to ‘Smith 
or bearer.”” Smith indorsed it “for 
deposit to credit of Smith.” His clerk 
took it to the bank, and instead of 
depositing the check, received cash 
for it, which he misappropriated, the 
paying teller not noticing the re- 
strictiveendorsement. Thecourt held 
that the check remained payable to 
bearer, notwithstanding the indorse- 
ment, and the bank which cashed the 
check took good title and was not 
accountable to Smith, 
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in Iowa alone* has a contrary 
rule been declared. A note was in- 
dorsed in blank, then in full, and lost 
in the mail. The Supreme Court of 
Iowa does not quote or discuss any 
of the previous cases, but decides as 
a settled proposition, that the in- 
dorsement in full, following the in- 
dorsement in blank, made the paper 
payable only to the order of the 
special indorsee and that no one 
else could acquire title thereto; hence 
there was no necessity that the maker 
be indemnified before making pay- 
ment on the lost note. This case is 
directly contrary to all the other 
cases,and the rule announced is now 
superseded by that of the Negotia- 
ble Instruments Law which has been 
enacted in that state. 

The Negotiable Instruments Law 
provides the following definition of 
bearer paper: 

$ 28. When payable to bearer.— 
The instrument is payable to bearer: 

1. When it is expressed to be so 
payable; or 

2. When it is payable to a person 
named therein or bearer; or 

3. When it is payable to the order 
of a fictitious or non-existing person, 
and such fact was known to the per- 
son making it so payable; or 

4. When thename ofthe payee does 


not purport to be the name of any 
person; or 


5. When the only or last indorse- 
ment is an indorsement in blank. 


The section number, 28, is that of 
the New York act. While a check on 
its face payable to bearer, is not 
affected by an indorsement in full on 
the back, this section, standing alone, 
admits of theconstruction that where 
a check is indorsed in blank, and 
subsequently in full, it is no longer 
bearer paper, as it does not fall in 


Dudman v. Earl, 49 lowa, 37. 
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the category of bearer paper pro- 
vided by the act, subdivision 5 sim- 
ply providing that it is payable to 
bearer “‘ when the only or last indorse- 
ment is an indorsement in blank.” 
As a check first indorsed in blank, 
then indorsed in full, is neither a 
check with an ‘‘only”’ or a “last” 
indorsement in blank, it falls outside 
the definition of bearer paper pro- 
vided by the act, and did this sec- 
tion stand alone, it might fairly be 
concluded that an instrument in- 
dorsed in blank, then in full, was not 
bearer, but order paper, on the prin- 
ciple that what is not expressed in 
the definition is excluded. But this 
conclusion is not warranted in view 
of the further section of the act, de- 
claratory of the former decided case 
law, which provides: 

§$ 70. Indorsement of instrument 
payable to bearer.—Where an instru- 
ment, payable to bearer, is indorsed 
specially, it may nevertheless be fur- 
ther negotiated by delivery; but the 
person indorsing specially is liable 
as indorser to only such holders as 
make title through his indorsement. 


Not only a check, on its face so 
payable, but one payable to a named 
payee and indorsed in blank by him, 
is payable to bearer; hence, although 
indorsed specially, ‘it may neverthe- 
less be further negotiated by deliv- 
ery,’’ and the rule remains, as devel- 
oped by the decided cases. Further, 
defining special and blank indorse- 
ments, the act provides (section 64) 
that “‘an indorsement in blank spec- 
ifies no indorsee, and an instrument 
so indorsed is payable to bearer, and 
may be negotiated by delivery” and 
further provides the method by which 
the holder of aninstrument indorsed 
in blank may change its bearer char- 
acter and thus protect it from the 
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results of loss, the provision being 
(section 65) that “the holder may 
convert a blank indorsement into a 
special indorsement by writing over 
the signature of the indorser in blank 
any contract consistent with the 
character of the indorsement.’”’ This 
provision of the method of changing 
blank to special by indorsement over 
the signature is in keeping with the 
construction that a special indorse- 
ment under a blank indorsement, 
does not change the bearer character, 
and that the instrument ‘‘may never- 
theless be further negotiated by de- 
livery”? as provided by section 70. 

The California Code provides the 
statutory rule for that state more 
clearly. We quote the following sec- 
tions from the Civil Code (Title XV, 
relating to Negotiable Instruments, 
Article 3, Chapter 1): 

Sec. 3,111. An indorsement may 


be general or special. 


Sec. 3,112. A general indorsement 
is one by which no indorsee is named. 

Sec. 3,113. A special indorsement 
specifies the indorsee. 

Sec. 3,114. A negotiable instru- 
ment bearing a general indorsement 
cannot be afterward specially in- 
dorsed; but any lawful holder may 
turn a general indorsement into a 
special one by writing above it a 
direction for payment to a particu- 
lar person. 

The conclusion must be reached 
that, under existing law, a check 
payable to order and indorsed in 
blank, cannot be restricted to nego- 
tiability by indorsement, by an in- 
dorsement in full under the indorse- 
ment in blank, but can be so re- 
stricted, by indorsement in full over 
the blank indorsement, so as to be 
thereafter negotiable only by indorse- 
ment, until again indorsed in blank. 
Further, in the case of checks, pay- 
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able to bearer on their face, y 
cannot be changed to order ins 
ments, negotiable only by ind: 
ment, by an indorsement in full. 


Ue 
e- 


REASON FOR RULE AGAINST CHANGING BE (ER 
CHARACTER. 

The reason underlying the origin 
of the rule that paper on its ‘ace 
made payable to bearer, could not be 
changed to ‘order’ paper and its 
negotiation restricted to a particular 
line of indorsees, by an indorsement 
in full on the back, and that an in. 
dorsement in full, subsequent to an 
indorsement in blank did not change 
the bearer character of original ‘“‘or- 
der’? paper indorsed in blank, is 
probably to be found in the policy 
of the courts to promote the free 
circulation of bills and notes in the in- 
terests of commerce, and to discoun- 
tenance efforts to restrain their nego- 
tiability. [tis obviousit would not be 
good policy at the present day to 
permit the holder of a treasury note, 
or national bank note, to indorse 
upon it a special indorsement to a 
particular individual and thus remove 
it from circulation from hand to 
hand, and restrict it toa particular 
line of indorsees. The government 
currency is for the use and the good 
of all, as money; any act which 
would restrict its free circulation and 
tend towards contraction, would not 
receive the sanction of law. Like con- 
siderations doubtless weighed with the 
courts in the earlier periods of com- 
mercial activity, when the volume of 
actual money was scarce, and the 
issue and use of negotiable paper 
currency was welcomed and encour- 
aged in the interests of promoting 
commercial transactions. When,then, 
a man put outa piece of paper payable 
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to bearer, thus contributing tocom- 
merce a usefulinstrument of exchange 
which for a limited period would cir- 
culate from hand to hand and which 

agreed to redeem in the hands of 
any fair holder, the courts did not 
favor legalizing the attempt of an- 
other man to restrict and limit, to 
a certain extent, its negotiability, by 
changing its character from bearer 
to order. Hecould not do it, by an 
indorsement in full; and so the rule 
remains to this day. And whenever 
a man issued his negotiable paper, 
payable to order, and the holder, by 
indorsement in blank, changed its 
character to bearer, susceptible of 
circulation more freely, from hand 
to hand, by mere delivery, here again 
the courts favored this, by holding 
that a subsequent indorsement in 
full did not change its character to 
“order”? paper, and it remained ne- 
gotiable by, and payable to, any 
bearer. This rule, also, still governs. 
If, however, the holder wrote an in- 
dorsement in full over the blank in- 
dorsement, then, the paper having 
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been originally payable to order, was 
restored to that character, the in- 
dorsement over the signature in blank 
being presumably by the authority 
of the indorser in blank. 

We will not here attempt a discus- 
sion of the wisdom of the existing 
law, under which bearer paper can- 
not be changed to order paper (ex- 
cept by filling in over a blank in- 
dorsement of an original “order”’ in- 
strument) and protected from the 
results of loss when it is desired to 
transmit it by mail, in further ne- 
gotiation. Possibly the time has 
come for the rule to be changed. 

The above discussion has dealt 
with the subject of changing ‘‘bearer’’ 
paper to “order” paper, for purpose 
of further negotiation by indorse- 
ment. It is a separate question 
whether the negotiability of bearer 
paper can be absolutely restricted 
by indorsements for collection. This 
question will be taken up in the next 
number. 


(Continued in next number.) 


OPERATION OF A LONG RANGE BANKING SYSTEM. 


Under this title, Mr. Edward M. 
Power Jr., Vice-President of the 
William S. Power Company, of Pitts- 
burgh, discusses the methods by 
which savings deposits are secured 
by mail, and the funds handled, in 
an article published in the September 
issue of System. The system de- 
scribed is that of the Peoples’ Sav- 
ings Bank of Pittsburgh, which has 
made a success of banking by mail, 
and the key to the bank’s success is 
described in the following sentence: 
“Good advertising, perfect system, 
and a strong bank.” The article 
contains a very instructive account 
of how the savings bank business of 


the institution has been built up by 
a system of magazine advertising; 
how inquiries are followed up; and, 
when deposit accounts are opened, 
how they are handled. So success- 
fully has this system been developed 
that, speaking of the bank in ques- 
tion, the writer says: ‘‘ It is no un- 
common thing for this bank to re- 
ceive in a single day mail deposits 
from half a dozen states, as well as 
from the provinces and other foreign 
countries.’”” The system has been 
recommended by many bank exam- 
iners because of its simplicity and 
safety checks. 
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SAFE DEPOSIT COMPANIES AND THE TRANSFER TAX LA\y. 


HE amended Transfer Tax Law 
of New York, which was pub- 
lished and commented upon at 

length in the JuLy number of the 
JouRNAL, has called forth the fol- 
lowing communication with reference 
to the applicability of the law to 
safe deposit companies : 

501 Fifth Avenue, New York, August 22, 1905. 
Editor Banking Law Journat: 

DEAR Sir:—I have read with much interest 
your article in the July issue relating to the 
Taxable Transfer Law, and understand that the 
transfer of securities or payment of funds in 
which a decedent had title, might incur liability, 
but it seems to me that the case of a safe deposit 
company is quite different, for the reason that it 
has no knowledge of, or control over the con- 
tents of a safe, which is simply rented without 
any stipulated liability beyond “ordinary care 
and diligence to prevent any person not author- 
ized to have access thereto.” 

Now take for instance an ordinary rental to 
two parties, John Smith or Mary, his wife. Both 
have equal rights, and until legal notice of the 
death of one is received, no question of access 
or control would arise. Assume, however, that 
one of the parties dies and notice is given. Has 
the company any right to deny access to the 
survivor, or to dictate what disposition shall be 
-made of the property within the safe ? 

The law provides as to the, or any property 
in possession or under control * * and assets 
belonging to or standing in the name of the 
decedent, ete. ; but the safe deposit company has 
no such control or possession, and the only 
agreement is one of rental. Consequently the 
question arises: Is any law constitutional that 
precludes access of a person to a safe rented be- 
cause a co-renter is dead? I doubt it, but, not 
being a lawyer, would like very much to hear 
from some one whose opinion would be better. 

The present law certainly has no provision 
that the safe shall not be opened, and it;would 


seem as if the officers of any safe deposi 

pany who would assume to prevent an 
having right of access to a safe from dis; 

of the contents thereof would be going | 

their power and make themselves resp: 
therefor. The safe deposit company appa 

has nothing to do with the delivery of propcrty 
which it does not receive, and should have no 
right to dictate as to its disposition or take any 
action to control it, as that would make the ¢om- 
pany liable for the same. 

In such a case as presented briefly, d 
consider that a safe deposit company is | 
to notify the Comptroller before allowing the 
contents of a safe to be removed, or that 
liability is incurred by not doing so? 

Kindly reply in your next number, and f 

Yours truly, 
A CONSTANT READER 

Concerning safe deposit companies, 
the law provides that ‘‘no safe de- 
posit company * * * having in pos- 
session or under control, securities, 
deposits or other assets belonging 
to or standing in the name of a de. 
cedent who was a resident or non- 
resident, or belonging to or standing 
in the joint names of such a decedent 
and one or morepersons * * * shall 
deliver or transfer the same to the 
executors, administrators or legal 
representatives of said decedent, or to 
the survivor or survivors when held 
in the joint names of a decedent and 
one or more persons’ without ten 
days prior notice to the state comp- 
troller of the intended delivery or 
transfer, etc. 

The requirement that no safe de- 
posit company shall deliver or trans- 
fer property of a decedent in its pos- 
session or control, to an executor, 





SAFE DEPOSIT COMPANIES 


ninistrator or trustee, without 
iving ten days prior notice, is not 
v; the recent amendment added 
the requirement of non-delivery or 
transfer without notice, of securities, 
etc. in possession or control of the 
safe deposit company belonging to 
or standing in the joint names of a 
decedent and one or more persons, 
to the survivor or survivors. 

fhe argument is that securities in 
a safe rented to two co-renters are 
not in possession or control of the 
safe deposit company; that each 
have access, and if one of them dies, 
even though the company has 
knowledge of the fact, being a mere 
lessor, it has no right or power, 
under its agreement of rental, to 
deny access and removal to the co- 
renter; that the law which says it 
must not “ deliver or transfer ’’ se- 
curities in its ‘‘ possession or con- 
trol’’ to one co-renter upon death 
of the other, without notice, etc. 
does not apply to the contents of a 
rented safe, as such contents are not 
in its possession or control and are 
not delivered or transferred by it, 
when the surviving co-renter comes 
and takes them out. Furthermore, 
that if the law did so apply, it would 
be unconstitutional. 

There is certainly much force in the 
argument that a safe deposit com- 
pany has not possession or control of 
the contents of the safes of renters, 
but so far as the decided cases have 
gone, it has been decided the other 
way. In a case before the Supreme 
Court of Washington* a bank which 
leased a safety deposit box, was gar- 
nished as having in its possession or 
control, property of the defendant. 


Trowbridge v. Spinning, 17 B. L. J. 855. 
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The superior court found that the 
bank did not have in its possession 
or control property of the defendant 
and discharged the bank, as gar- 
nishee. But the supreme court re- 
versed the judgment and held that 
the garnishee bank had control of 
the contents of the box, for the de- 
fendant could not remove its con- 
tents without the consent of the 
bank. After service of the writ, it 
was the duty of the garnishee to re- 
tain exclusive control of the box 
until discharged by the court. 

The New York court of appeals* 
have also defined a safe deposit com- 
pany as a bailee for reward, having 
“‘custody " of the property of the 
box-renter, which it “delivers” to 
him. Note the following language of 
that court: 

“It is no doubt true that a bailee 
for reward, suchas the defendant was 
(The Stuyvesant Safe Deposit Com- 
pany) may excuse himself for failure 
to deliver the property to the bailor, 
(the box-renter) by showing that 
the property was taken out of his 
custody under the authority of valid 
legal process, and that within a 


reasonable time he gave notice of 
that fact to the owner.” 


We must accept the decisions as 
settling the question that a safe de- 
posit company which leases a box 
that contains securities of a renter, 
has property in its possession or 
control which it delivers or trans- 
fers, when it allows the renter to 
take them away. 

Concerning the constitutionality 
of the law, serious questions are 
raised. The law attempts to make 
the safe deposit companies an ad- 
junct to the tax collector force, by 





* Roberts v. Stuyvesant Safe Deposit Co., 
123 N. Y. 57. 
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imposing a duty of notice and 
“hold-up” of the property of other 
people in their control, pending ad- 
justment of the question of taxa- 
bility. So far as pre-existing con- 
tracts giving right of access would 
be affected, any such law would seem 
to run counter to the federal consti- 
tutional provision that no state 
shall pass any law impairing the 
obligation of acontract. If, undera 
contract of lease to A and B, A has 
a right of access, independently, as 
well as B, it would seem a serious 
matter for the company to deny or 
delay access and withdrawal of con- 
tents by A after B’s death, because 
of a law passed after the contract 
was made. The safe, perchance, 
might contain documents, immediate 
possession of which by the renter 
was of the utmost importance to 
prevent serious loss. In such a case, 
heavy damages might result. 

As to future leases, there is still the 
question whether it is competent for 
the legislature to impose this duty 
upon safe deposit companies. Would 
it be lawful for the legislature, in the 
interest of tax collection, to pass a 
law, for example, imposing a duty 
upon the owners of all office build- 
ings, in case of the death of a tenant, 
or of one of two co-tenants, to re- 
fuse to allow the administrator, or 
the survivor, to remove the contents 
of his office, until after a specified 
notice to the tax collector? Both 
the building-owner leasing an office 
and the safe deposit company leas- 
ing a safe, could perform such an 
imposed duty only by interfering 
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with the lessee’s right of access, 
granted by lease, as neither has any 
control of specific contents of office 
or safe. Laws of such nature giving 
one person, who happens to be less«r, 
control over the property of anotier 
person, who happens to be lessee and 
power to temporarily deprive the 
owner of the right to the full posses. 
sion, control and use of his own, are 
of questionable constitutionality. Is 
the owner not being deprived of his 
property without due process of law? 
It is not a public official, such as a 
sheriff, armed with a writ, who is exer- 
cising control in any particular suit 
or proceeding in which the owner is 
a party, but it is a private individ- 
ual or corporation, given general 
power of control over the property 
of another whenever certain circum- 
stances arise, derogatory tothe rights 
of ownership. It is not a temporary 
detention or seizure by virtue of any 
judgment or order of court against 
the owner, nor by virtue of any in- 
dividual right of lien, but the exer- 
cise, by a non-official of the govern- 
ment, a private individual, of powers 
over the property rights of others, 
without the safeguards which the law 
throws around an owner before he 
can be deprived of his rights. 

In the limits of our time and space, 
we havebeen unable togothoroughly 
into this question ofconstitutionality. 
But we incline to the view that the 
law is unconstitutional in the duties 
it attempts to impose upon safe de- 
posit companies. A test case should 
be taken to the courts for decision. 
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IMPROVEMENT IN BANKING LAWS. 


7 HE following is a copy of a pro- 
posed resolution which has been 
forwarded to Secretary Branch 

ofthe American Bankers’ Association 

by Mr. Lewis E. Pierson, President 
of the New York National Exchange 

Bank, and will be presented at the 

convention of the association to be 

held in Washington next month: 

Resolved: That the President 
appoint a standing law committee 
of five members to whose atten- 
tion shall be brought all decisions 
and laws on banking matters 
which are now or shall hereafter 
be at variance in different states. 

This committee shall be in- 
structed to provide ways and 
means to bring about uniformity 
on all matters of this character 
and beauthorized to employ neces- 
sary counsel to properly prepare 
and carry through its plans. 

Its expense shall be limited to 
such appropriations as may be 
made by the Executive Council to 
whom all reports of expense and 
progress shall be rendered. 


The American Bankers’ Association, 
as anational organization and work- 
ing through representatives in each 
state as well asin co-operation with 
the various state associations of bank- 
ers, has demonstrated in many ways 
its usefulness and the power of or- 
ganized effort in the accomplishment 
of many things conducive not only 
to the general welfare of its members 
but to that of the banking and com- 
mercial interests of the entire coun- 
try. It has established and main- 


tains a system of protection against 
criminals which is of the greatest 
value, it has secured the adoption of 
a uniform bank money order and, 
in the field of law, working through 
state representatives, it has given its 
powerful aid in procuring the enact- 
ment in a majority of states of the 
uniform law governing negotiable in- 
struments. 

In view of the past accomplish- 
ments of the association, due to its 
effective organization, the suggestion 
is pertinent that its usefulness be 
extended by taking up, in a practi- 
cal way, the work of improving, de- 
veloping and making uniform, the 
various matters of law governing 
the interstate operations of bankers, 
wherein the laws of different states 
are now in conflict, unsatisfactory 
or indoubt, and which operate to vex, 
hamper and often cause loss to the 
banker in the conduct of interstate 
banking business. The adoption of 
the Negotiable Instruments Law in 
the various states has been a great 
step in the right direction, but the 
work of the association in this par- 
ticular field should not stop here. 
That law merely governs negotiable 
instruments. Beyond this, there is 
an immense field of what we may 
term conflicting banking law which 
calls for the continued activity of 
the association. 

To cite merely a few subjects for 
purpose of illustration: 

Take the business of collecting com- 
mercial paper. It is a part of the 
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business of every bank in the country 
to receive on deposit or for collec- 
tion, bills, drafts and checks payable 
iu other states. The judicially de- 
veloped laws of the various states de- 
fining what is diligence in the for- 
warding of demand drafts and checks 
by mail, do not harmonize or accord 
with banking customs; they are also 
in direct conflict upon the matter 
of liability of the first bank for the 
default or negligence of distant cor- 
respondents. Sporadic legislation as 
in Vermont and Kentucky* designed 
to change the judicial rule which 
refuses to recognize the forward- 
ing through intermediary banks as 
due diligence and to legalize bank- 
ing customs, is at best but of local 
value, and then merely regulates but 
a branch of the subject. The money 
losses to banks from the non-obser- 
vance of rules of diligence which are 
now antiquated, as well as from lia- 
bility for correspondents’ defaults, 
although the banks pursue perfectly 
business-like methods and should not 
be subjected to such losses at all, 
are yearly considerable, and are but 
partially and inadequately relieved 
against by pass book rules, clauses 
on deposit slips and other attempted 
agreements with depositors, which 
often lead to litigation and do not 
always result in protecting the bank. 





* The following legislation was enacted in 
Vermont in 1896 andin Kentucky in 1904: “In 
order to hold the maker, indorser, guarantor or 
surety of any check or draft deposited with or 
forwarded to any individual or bank for collec- 
tion, or owned by any individual or bank, it shall 
be sufficient for such individual or bank to for- 
ward the same in the usual commercial way now 
in use, according to the regular course of busi- 
ness and the same shall be considered due dili- 
gence in the collection of such check or draft.” 
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This subject alone is worthy the a’- 
tention and study of a special com 
mittee of bankers, who, as a scientific 
commission, should investigate 
thoroughly in all its conditions and 
phases and, with the aid of counsc], 
prepare for enactment, a comprehen- 
sive form of uniform law regulating 
the presentment and collection of 
checks and drafts through the mail, 
which would be just both to banks 
and their depositors. 

The uniformity of state stock 
transfer laws is another subject. In 
making loans upon pledge of the 
stock of corporations of other states, 
banks at present are confronted with 
conflicting state laws as to the neces- 
sity or non-necessity of transfer on 
the books to protect the security, as 
well as concerning the subjection of 
the stock to lien of the corporation 
for debts of the original stockholder. 
In some of the states it is still neces- 
sary for a pledgee of stock in a 
corporation, in order to perfect his 
security as against an attaching 
creditor of the pledgor, to have the 
transfer registered on the books, 
though the number of states in which 
this is mecessary is decreasing. A 
movement to regulate this by legis- 
lation is now under way. Statutes 
have been enacted in Massachusetts, 
Maine, New Hampshire, Rhode Is- 
land, Wisconsin and Louisiana, in 
uniform language, making the de- 
livery of a stock certificate to a bona 
fide purchaser or pledgee, with 
written transfer or power of at- 
torney, a sufficient delivery to trans- 
fer title against all parties, not 
affecting however the right of the 
corporation to pay dividends to the 
original holder until the transfer is 
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recorded on the books and new cer- 
tificate issued. The procuring of the 
enactment of similar legislation in 
other states could be greatly aided 
by the co-operation of the American 
Bankers’ Association. 

Concerning bills of lading, the 
courts in a few states have held that 
. bank which purchases a draft, 
secured by a bill of lading, warrants 
the quality and quantity of the 
goods, and banks which purchase 
and collect bill of lading drafts pay- 
able in states where such rule exists, 
or where the law is in doubt, are 
compelled for their protection, to 
stamp special indorsements upon the 
documents disclaiming responsibility 
for quality, quantity or condition of 
the goods. Upon such an important 


branch of trade, special efforts should 
be made for a uniform rule through- 
out the country, in view of the mul- 


titude of transactions affected. 
Enough has been said, without 
further particularity of statement, to 
show that there is an important field 
of conflicting and uncertain law, con- 
cerning which the banking interests 
would be greatly furthered, if the 
American Bankers’ Association should 
take up, in a practical way, the work 
of procuring uniformity of state 
laws upon the various subjects re- 
quiring it, as well as reform orchange 
of unsatisfactory, antiquated or un- 
just laws. Not alone in the matter 
of conflicting state law affecting in- 
terstate dealings, but in many mat- 
ters affecting banks locally, where 
the laws bears disadvantageously 
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upon the banking interests, could the 
American Bankers’ Association work 
many needed improvements. The 
universal enactment of laws regula- 
ting the relation of banks to their 
depositors and defining and legally 
establishing a greater degree of duty 
upon the part of a depositor in the 
examination of returned checks and 
vouchers, is one of the results which 
should be attempted. The short 
statute of limitations upon forged 
checks which has been enacted in one 
or two states is in line with such 
work. Then, again, there are many 
subjects of importance wherein the 
law in a particular state is silent 
and provides no rule by way of 
regulation, wherein it would be to 
the advantage of bankers to havea 
test case taken to the court of last 
resort in order to settle the law. 

This important and much needed 
work could be best accomplished by 
some special standing law committee, 
with power to employ both advisory 
and local counsel, through co-opera- 
tion with the state representatives 
of the national association and with 
committees of the various state as- 
sociations, reporting at each annual 
meeting the progress of the work. It 
would be within the province of such 
a committee to invite and receive 
correspondence and suggestions, in- 
vestigate and make a scientific study 
of conditions, authorize the carrying 
up of test cases to the courts of last 
resort, and prepare legislation of uni- 
form character_for enactment in the 
different states. 
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A SHORT STATUTE OF LIMITATIONS ON FORGED CHECKS. 


BY Chapter 287 of the laws of 
New York of 1904, the Negotia- 
ble Instruments Law of that 

state was amended by adding thereto 

the following new section: 


$326. RECOVERY OF FORGED 
CHECK.—No bank shall be liable to 
a depositor for the payment by it 
of a forged or raised check, unless 
within one year after the return to 
the depositor of the voucher of 
such payment, such depositor shall 
notify the bank that the check so 
paid was raised or forged. 


This statute marks the beginning 
of a campaign for legislative reform 
of the law governing the relations of 
banks and their depositors, provid- 
ing in this instance, a duty on the 
part of depositors to examine re- 
turned vouchers, and detect forgeries 
of their checks or increase of their 
amounts, within one year after re- 
turn by the bank as paid vouchers, 
failure to notify the bank within one 
year barring the depositor from 
thereafter questioning the validity of 
the payment by the bank. 

At the convention of the Wisconsin 
Bankers’ Association, held in August, 
1904, the New York statute was 
embodied in a proposed resolution, 
that the executive council use their 
best endeavors to procure the enact- 
ment by the legislature of the law. 
The point was brought out in the 
ensuing discussion, that the New 
York statute did not limit the right 
of action against the bank to one 
year, but required that the bank 
should be notified within a year; if 


so notified, action could be brought 
at any time before the expiration of 
the six year statute of limitations. 
The desire being to limit the action 
to one year, the following substitute 
was drafted and embodied in a reso. 
lution, unanimously carried, urging 
the legislature to enact it as law: 
“No bank shall be liable to a de- 
positor for the payment by it of a 
forged or raised check, unless action 
therefor shall be brought within 
one year after the return tothe de- 
positor by the bank of the check 
so forged or raised, as a voucher.”’ 

We are advised that the Wisconsin 
legislature,the present year, has passed 
this law which, as seen, differs from 
the New York law. In Wisconsin, 
where the bank pays a forged or 
raised check and returns it as a 
voucher, the depositor must not only 
discover the forgery but must bring 
an action against the bank for the 
money within one year after he re- 
ceives the check from the bank. In 
New York, a fair construction of the 
law is that the depositor must notify 
the bank within one year after he 
receives such a check from the bank, 
failure to so notify acting as a bar to 
an action, but if he gives notice 
within a year, his right of action is 
only limited by the statute of limi- 
tations of six years from the time 
it accrued. 

But, after all, either law accom- 
plishes the main object desired, 
namely, requiring the depositor to 
find out and notify the bank of for- 
geries of his checks within a year, 
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or not at all, and to prevent a suc- 
cession of forgeries made and covered 
up by some confidential employe of 
the depositor going on indefinitely 
through a period of years, the Wis- 
cousin law simply being a little more 
rigid in requiring the notice by the 
depositor to take the form of an 
action in the courts, while mere no- 
tice by a New York depositor will 
preserve his rights for future legal 
action. 

he chief criticism of such one year 
statutes is that one year is really 
too long a time to allow a depositor 
to detect forgeries of his checks after 
they are returned to him. 

Grant that he owes an active duty 
to his banker to verify returned 
vouchers—a duty which has been 
most grudgingly acknowledged by 
the courts and hedged about with 
many “ifs’’ and “ buts,” but still 
increasingly recognized in successive 
judicial decisions and now becom- 
ing established by legislation — six 
months, or even a shorter period of 
time, should be ample for him to pass 
judgment on the genuineness and 
validity of checks with respect to 
signatureandamount. For example, 
take a series of forgeries which were 
perpetrated a few years ago in St. 
Louis.* Twenty-one checks, aggre- 
gating $1,093, were forged by an 
employe of a depositor and paid to 
the employe by the bank, between 
May 24 and September 24 of a 
year. The pass-book was 
balanced several times during this 
period and on each balancing, sev- 
eral forged checks were returned. 
The depositor entrusted the exam- 


See Kenneth Investment Co. v. Nat. Bank 
Republic, 21 B. L. J. 263. 


single 


ination of the returned vouchers to 
the very clerk who forged the checks. 
The court denied the bank relief. 
While admitting that the depositor 
owed the bank the duty of ordinary 
care in examining returned checks 
and notifying the bank of forgeries, 
to be exercised within a reasonable 
time, he was not bound te make 
personal examination and exercised 
ordinary care when he entrusted the 
examination to hisemploye. A one- 
year, or even a six-months’, statute 
would not have helped the bank in 
this case, and yet in those cases, and 
there are many of them, where de- 
positors put check books and bank 
accounts practically under the con- 
trol of employees, giving them free 
rein, merely retaining the mechanical 
check-signing function, they and not 
the banks should be the sufferers 
from the employees’ wrong-doing. 
The statutes above quoted, it will 
be seen, cover forged checks and raised 
checks. They do not extend to for- 
geries of indorsements upon genuine 
checks. At the last convention of the 
New York Bankers’ Association it 
was urged by one of the New York 
bankers* that the Committee on Leg- 
islation of the Association advocate 
an amendment by the legislature so 
that the requirement of notice within 
one year, should extend to checks re- 
turned as vouchers, which had been 
paid on forgeries of indorsements, in 
addition to forged and raised checks. 
The wisdom of this suggested amend- 
ment should be tested by asking the 
question whether it is reasonable to 
require a depositor to pass judgment 
upon the genuineness and validity of 





* Mr. Henry Dimse of the Citizens’ Central 
National Bank. ; 
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indorsements upon his returned checks 
within a year from their return. 
So far as forged checks and raised 
checks are concerned, he knows his 
own signature and he knows the 
amount for which he has given his 
checks, and upon these points, he 
should be able to determine at once, 
upon their return, whether they are 
genuine or not. Sixty days, or even 
thirty days, should bean ample period 
to allow him for this, though it is 
very doubtful whether legislation will 
ever bring the time down to such a 
limit. But the depositor is not ordi- 
narily familiar with the signature of 
payees to whom he gives his checks, 
and unless he receives notice of for- 
gery of an indorsement, he would 
often have no information in his pos- 
session which would enable him to 
notify the bank that an indorsement 
was forged In the large majority of 
cases, where checks are stolen, lost 
in the mail, or otherwise never reach 
the payees, the check drawer receives 
notice of loss, or demand for pay- 
ment of an account for which he has 
sent a check which has never been re- 
ceived; but cases may be imagined 
where a check, paid upon a forged 
indorsement and returned to a de- 
positor, would after examination, be 
filed away as a paid voucher and no 
knowledge come to him for over a 
year that the indorsement was a for- 
gery. A requirement of notice within 
a year would, in any such case, be an 
injustice. On the other hand, the for- 
gery of indorsements upon successive 
genuine checks is one of the methods 
which have been used by trusted em- 
ployees of a depositor to obtain 
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money. The Bedell forgeries, not so 
many years ago, will be recalled as 
an instance of this. A real estat: 
clerk of a firm of lawyers would pre- 
tend to receive applications for loans 
and in due course, the loan being 
granted, would prepare checks pay- 
able to the supposed borrower, which 
would be laid before the employers 
for signature. After signature, tlie 
clerk would forge the indorsements 
and cause them to be deposited in a 
bank, which would receive payment 
through the New York Clearing House 
from the bank upon which the checks 
were drawn. When the checks were 
returned as paid vouchers, they would 
come under the control of the same 
clerk. More than a score of checks, 
aggregating over one hundred thous- 
and dollars and extending over a 
peroid of some two years, were paid 
and returned upon such forgeries of 
the indorsements. The New York 
Court of Appeals held the drawers 
of the checks were entitled to recover 
their amount from the bank, but the 
bank of payment was not, in such 
case, the ultimate loser, as it had 
recourse upon responsible banks which 
had collected the checks upon the 
forged indorsements. 

To cover cases such as this a re- 
quirement of notice, within one year 
after return of a check as a paid 
voucher, of forgery of indorsement, 
would be very beneficial, as placing 
the responsibility for the loss upon 
the depositor, where it belongs, but 
whether it would be just in all cases 
of isolated checks paid upon forgery 
of indorsement, is another question. 
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THE ATTACHMENT OF BANK DEPOSITS. 


. National bank funds non-attachable. 
posit belonging to another. 

. Deposit in elusive forms. 

. Writ incorrectly naming depositor. 

5. Proceeds of life insurance. 

. Outstanding checks not protected. 

. Garnishee action against bank 

Where deposit represented by negotiable 

certificate. 


[B2ostzs in the banks, as credits 
belonging to their customers, 
are constantly being made the sub- 
ject of attachment or garnishment 
in suits brought by third parties 
against such customers. Bankers 
are accustomed to being served with 
writs of attachment and have become 
skilled in determining when such 
writs have validity and when they 
may be disregarded or deemed insuf- 
ficient to tie up a customer’s funds. 
Yet it not infrequently happens that 
the banker makes a mistake in this 
regard, and will pay out funds in 
disregard of an attachment which 
will afterwards be adjudged valid 
and sufficient, and the bank will 
suffer loss in consequence. It is the 
purpose here to set down a few at- 
tachment and garnishment matters 
which have come before the courts 
in recent years that the banker may, 
perhaps, profit by the reading. 


NATIONAL BANK FUNDS NON-ATTACHABLE. 


In the first place, a deposit in any 
bank to the credit of a national 


bank, is not subject to attach- 
ment. No state court has authority 
to issueawrit of attachment against 
the funds or property of a national 
bank and, ‘if issued, it may safely be 
disregarded by the bank depository 
upon which it is served. The de- 
posits of a national bank cannot be 
tied up in this manner. Such exemp- 
tion from attachment is provided by 
the United States statutes and has 
been declared more than once by the 
United States Supreme Court. That 
court has very recently re-affirmed 
its ruling upon this point and set 
the question at rest once for all. 
Not until the national bank act is 
amended in this particular, which is 
most unlikely, can there be further 
question as to the non-attachability 
of deposits to the credit of a na- 
tional bank. 


DEPOSIT BELONGING TO ANOTHER 


It sometimes happens that a de- 
posit to the credit of a particular 
customer is attached or garnished in 
a suit between two outside parties, 
the attaching creditor claiming and 
notifying the bank that the deposit 
attached is in reality the property 
or credit of the defendant whom he 
is suing, and does not belong to the 
customer in whose name it stands 
on the books of the bank. In such 
case, the bank, if it ignores the at- 
tachment and pays away the deposit 
upon its customer’s checks, will take 
the risk that the deposit really be- 
longs to its customerand not to the 
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party defendant. A Wisconsin bank 
recently had a disastrous experience 
of this kind. A note and mortgage 
payable to a man named Friend, 
had been assigned by him to his wife 
and deposited by her in bank for 
collection. The bank collected the 
security, but before it had paid it 
over to its customer, Mrs. Friend, 
was garnished by a creditor of Mr. 
Friend as holding property belong- 
ing to the latter, the creditor alleg- 
ing that the assignment by Friend 
to his wife was in fraud of creditors. 
The bank, however, ignored the gar- 
nishment notice, and paid over the 
proceeds, some $800, to its customer, 
Mrs. Friend. Subsequently, the cred- 
itor established that his contention 
was correct; that the property in 
reality belonged to Mr. Friend and 
that the assignment to his wife was 
fraudulent. As a consequence, the 
bank was compelled by the court to 
pay the money over again to the 
garnishing creditor, with interest 
from the time he obtained his judg- 
ment against the principal debtor, 
Friend. The bank showed that it 
had no interest whateverin the trans- 
action, not even making a charge 
for its services but performing the 
work of collection gratis, and its 
counsel contended that to hold a 
bank liable as garnishee under such 
circumstances, was a great annoyance 
and obstruction to business; but as 
to this, the Supreme Court of Wis- 
consin said it was a question for the 
legislature and not for the courts. 
The court defined what would have 
been the proper banking practice in 
such a case of conflicting claimants, 
as follows: ‘Submit the facts to the 
court and thus relieve itself from all 
liability and not assume that the 
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property belongs to its depositor a: 
deny its indebtedness, or that 
holds property belonging to anothe 


DEPOSITS IN ELUSIVE FORMS. 


Moneysare often deposited in bank 
by the owner in some elusive form 
in an attempt to screen the credit 
from the claims of creditors. Banks 
should be careful about paying out 
such funds after service of writ. For 
example, a depositor opens an ac- 
count as “John Smith agent” with- 
out designating who he is agent for. 
Parties who have judgment against 
John Smith learn of this account, 
and garnish the bank, as indebted 
to John Smith. The bank cannot 
thereafter, except at its peril, honor 
checks of John Smith, agent, against 
the account. It may not know whether 
it is his individual credit, or whether 
the deposit really belongs to some 
bona fide owner, for whom Smith is 
agent, but the garnishment will place 
the risk of payment upon the bank. 
A decision by the Supreme Court of 
Georgia* may be cited upon this 
point. That court has held: Money 
deposited in a bank to the credit of 
““P, Agent’ can be reached by a gar- 
nishment served upon the bank at 
the instance of a creditor of P; and 
if the bank knows the creditor’s con- 
tention is that this money in fact 
belonged to P individually, and not 
to another for whom he claimed to 
act as agent on making the deposit, 
it cannot, except at its peril, pay 
over the money to the alleged prin- 
cipal. 

WRIT INCORRECTLY NAMING DEPOSITOR. 


In another part of this JouRNALt 
in discussing a question submitted 


* Pettey v. Dunlap Hardware Co., year 1896. 
t See page 729. 
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concerning the attachment of a de- 
posit in bank in an assumed name, 
we show that a deposit, owned by 
john Smith, but put by him in the 
bank in an assumed name, say to 
the credit of William Jones, is held 
by a writ served on the bank naming 
John Smith, providing the bank 
knows he is the party to whom it is 
indebted for the deposit. Interesting 
cases are also cited showing that 
banks will not be held, however, 
upon attachments against the ac- 
counts of depositors where the writ 
does not correctly name the depos- 
itor, even to the slight extent of a 
wrong, middle initial, in the absence 
of knowledge by the bank of the 
identity of its depositor with the 
person named in the writ. But the 


difference between these cases and 
those where banks have been held 
for deposits in the names of custom- 
ers, claimed by the creditor to be- 


long to debtor in the attachment 
suit is obvious. In these cases, a 
precise deposit to the credit of “A” 
is pointed out by the creditor, and 
attached as a fund in reality belong: 
ing to B. 

There is an identity between the 
deposit attached and the party 
named in the writ to whom it is con- 
tended it belongs, although the 
names may be totally different. But 
where the bank is served with an 
attachment naming ‘“ Peter Rob- 
inson,” and it has no account with 
‘Peter Robinson’”’ but has one with 
‘* Peter A. Robinson,” the cases hold 
that, in the absence of knowledge or 
notice to the bank that ‘ Peter” 
and ‘‘ Peter A.’’, are the same, it is 
not bound to presume this, and is safe 
in thereafter paying Peter A’s checks. 
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PROCEEDS OF LIFE INSURANCE. 


An interesting question has re- 
cently been decided in California 
under the statute which exempts 
from execution moneys received from 
life insurance where the annual pre- 
miums paid do not exceed five hun- 
dred dollars. It may be useful as a 
precedent in any other state which 
has a similar statute. The propo- 
sition decided is, in brief, that mon- 
eys so exempt, remain exempt 
though deposited in bank. The 
beneficiary of aninsurance policy had 
deposited the proceeds received from 
the insurance company in a bank. 
She checked against the account 
from time to time. A considerable 
balance remained when the deposit 
was attached in an action against 
her. The creditor contended that, 
by the deposit in the bank, the 
money lost its identity; that there- 
after the bank owed the depositor 
the money; that the debtor thus 
voluntarily parted with the money 
which was exempt, and acquired in 
lieu thereof a credit due by the bank, 
which was subject to attachment. 
But the supreme court of California, 
holding the deposit exempt, said of 
the creditor’s contention: ‘ Such 
construction would seem to be un- 
reasonable, and no authority is cited 
which supports it. It is true that, 
in one sense, by the deposit, the re- 
lation of debtor and creditor was 
created as between the bank and 
depositor, but she put the exempt 
money in the bank. She expected to, 
and did, draw it as she needed it. 
The bank did not give her the iden- 
tical pieces of money that she de- 
posited, but it gave her, as she drew 
upon it, money equal in value and 
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kind. She was not required to keep 
the money buried, or in her stocking, 
in order to have it remain exempt. 
If the theory contended for is cor- 
rect, she could not have paid a $5 
grocery bill with a $20 piece, receiv- 
ing $15 in change, without the risk 
of having the $15 attached. The 
law does not require such ab- 
surdity.” 


OUTSTANDING CHECKS NOT PROTECTED. 


Wherever the law exists that an 
unaccepted check is not an assign- 
ment of the deposit to the payee, 
and this is the law in the large ma- 
jority of states, it being the rule of the 
Negotiable Instruments Law, an at- 
tachment or garnishment of a deposit 
to the credit of a customer holds 
good against the latter’s outstand- 
ingchecks. The‘‘no-assignment”’ doc- 
trine exists in California, although 
that state has not, as yet, enacted 
the Negotiable Instruments Law and 
the Supreme Court of California has 
recently held* that a creditor ofa 
depositor who garnishes the bank, is 
entitled to the deposit as against 
holders of unpresented checks deliv- 
ered before the garnishment. 


GARNISHEE ACTION AGAINST BANK. 


In the state of Kansas, there is a 
statute which provides that ‘no trial 
shall be had of the garnishee action 
until the plaintiff shall have judg- 
ment in the principal action, and if 
the defendant have judgment, the 
garnishee action shall be dismissed 
with costs.’’ A case came before the 
supreme court wherein action was 
brought against a Kansas bank as 
garnishee, before the plaintiff had ob- 





* Donohue-Kelly Banking Co. v. Southern 
Pacific Co. 20 B. L. J. 382. 
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tained judgment against the prirci- 
pal debtor. The plaintiff had ini;o. 
duced his evidence in the action 
against the garnishee, and the bank 
then filed a demurrer to the evidence, 
This was sustained by the supreme 
court* which said: “It devolves upon 
a party seeking to recover a judg- 
ment against a garnishee to slow 
that his demand against his debtor 
has passed into judgment and is no 
longer open to dispute; otherwise 
after a protracted trial to ascertain 
the liability of the garnishee, the 
plaintiff might fail in his action 
against the principal debtor, thus 
wasting the time of the court in an 
immaterial inquiry. The statute is 
plain upon the subject and its re. 
quirements are based upon sound 
reason.”’ The court cited a support- 
ing decision in Michigan, based upon 
a similar statute; and decisions to 
like effect in Texas, Vermont and 
Alabama, based upon general prin- 
ciples of law. 

WHERE DEPOSIT REPRESENTED BY NEGOTIABLE 

CERTIFICATE. 

' The question frequently comes up 
whether money deposited by A for 
which he has received the bank’s 
negotiable certificate of deposit, can 
be attached by a creditor of A. 
Generally speaking, the answer is, it 
cannot, although the question de- 
pends somewhat, in different states, 
upon the construction of state stat- 
utes. The supreme court of Michi- 
gan in one case said+: ‘‘ Garnishee 
proceedings cannot stop the cur- 
rency of commercial paper, the nego- 
tiability of which is recognized and 





* Mercantile Co. v. Bank, 63 Kan. 550; 19 
B, L. J. 123. 
Littlefield v. Hodge, 6 Mich. 326. 
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protected, not only by the law mer- 
chant, but by express statute. Gar- 
nishee process, is not, we think, prop- 
erly applicable to such paper, until 
it has ceased to become negotiable, 
by falling due. The debtor cannot 
know certainly in whose hands his 
obligation may be when it matures, 
and his admission that such a note 
is outstanding cannot be effectual 
as an admission of indebtedness to 
the original holder, of such a char- 
acter as to be a continuing liability 
in his hands. The courts have very 
generally, in the absence of statutes 
to the contrary, regarded negotiable 
paper as not liable to be reached in 
this way; and the reasons on which 
they have so decided are obvious 
and unanswerable.” 

But the New York court of ap- 
peals has held* where a bank issued 
a certified check to A, and was after- 
wards served with a writ as A’s 
debtor, and the bank thereafter paid 
the check to A, that the bank was 
liable; that under the New York 
statute, a debt evidenced by a nego- 
tiable security in the hands of the 
principal debtor can be attached by 
serving the writ upon the maker of 
the security, the attachment being 
subject to defeat by a subsequent 
transfer of the security to a bona 
fide holder for value; but that pay- 
ment by the maker to the principal 
debtor is no defense to the lien of 
the attachment. 

In lowathestatute provides: ‘‘The 
garnishee shall not be made liable on 
a debt due by negotiable paper un- 
less such paper is delivered, or the 
garnishee completely exonerated or 
indemnified from all liability thereon 


Bills v. Bank, 89 N. ¥. 343. 


after he may have satisfied the judg- 
ment.” In the case of Kauffman v. 
Jacobs, 49 Iowa, 432, A gave his 
negotiable note to B or order. Be- 
fore maturity A was garnished as 
debtor of B. At maturity, and before 
his answer in the garnishment pro- 
ceedings, the note bearing B’s in- 
dorsement to C, was presented to A 
and paid. The creditor sued A. The 
courtsaid: “The single question pre- 
sented is, was it justified in making 
such payment? He had been served 
with the garnishee notice, but we 
find nothing in the evidence tending 
to show that he knew at that time, 
nor until after payment was made, 
that the note in question was the 
particular property plaintiff was en- 
deavoring to reach by the attach- 
ment proceedings. The evidence as 
to the indorsee’s ownership, together 
with the indorsement on the note, 
was all presented and considered by 
the court below, and we are not pre- 
pared to say that the conclusion 
reached (that the garnishee paid in 
good faith and was not liable to 
plaintiff) is so manifestly unsup- 
ported by the evidence as to justify 
us in interfering.’’ In this case there 
was some controversy as to whether 
the evidence showed A’s payment to 
have been in good faith. The court 
below found that it was, and the 
Supreme Court refused to interfere. 
There was no indemnity tendered in 
this case. 

In the light of the above we should 
say that an Iowa bank should not re- 
fuse payment of its negotiable certifi- 
cate of deposit to an indorsee of the 
payee, where the deposit has been 
attached or garnished as a debt due 
the payee, unless the creditor tenders 
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complete indemnity for refusing to 
honor its obligation in the hands of 
an indorsee. Probably the bank 
should refuse payment, if presented 
by the payee, or by an indorsee to 
whom the bank knows it has been 
indorsed after maturity, or where 
the bank knows the indorsement by 
the payee has not been in good 
faith. 

In California, however, it has been 
held* that the original holder of a 
banker’s negotiable certificate of de- 
posit has no specific property in the 
banker’s hands on which an attach- 
ment can fasten. 

It is thus seen that, so far as the 
law has developed, there is some- 


* McMillan v. Richards, 9 Cal. 365. 
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what of a conflict in different states 
concerning the attachability of a <e- 
posit represented by a negotia le 
certificate, by a creditor of the payee 
to whom issued. One view is tiat 
the bank has nothing which is sub- 
ject of attachment, and that the 
thing to be attached or seized is the 
certificate itself, provided it is in the 
hands of some one who holds it as 
the property of the debtor; the other 
view is that the credit evidenced by 
the certificate is subject to attach- 
ment, which holds good if the certi- 
ficate remains in the hands of the 
debtor-payee, but that the attach- 
ment will be defeated by a bona fide 
transfer of the certificate before 
maturity. 


SAFEGUARDING POSTAL MONEY ORDERS. 


It is announced that Postmaster- 
General Cortelyou has, with the assist- 
ance of Mr. Hancock, been working 
out the problem of safeguarding the 
government money orders against 
raising and‘that a newform has been 
devised which will make forgeries and 
alterations difficult. The plates are 
now being prepared. 

The method of swindling with the 
present form of orders has been some- 
what as follows: A forger purchases 
an order for twenty-five or fifty cents, 
payable to himself, under a fictitious 
name. He will then erase the amount 
with acid and fill in any amount de- 
sired, usually fifty or a hundred dol- 
lars. Storekeepers are in the habit 
of looking upon money orders as so 
much cash. The forger will take the 
order toa merchant, purchasea small 
bill of goods, tender the raised order 
in payment and receive the change 
which, with the goods, represents his 


net profit. The merchant does not 
discover the swindle until the order 
is presented at the post-office. 

Many such swindles have been perpe- 
trated, and it isexpected that the new 
form of order will make alterations 
of the amount extremely difficult. 
Just what the style of new order will 
be has not been announced, but it 
has been intimated that, among other 
changes, the true amount will be per- 
forated or punched in the order when 
it is issued. 

Since the postal money order sys- 
tem was established, in 1864, the style 
of the order has been twice changed, 
once in 1894 and again in 1897. 
These changes were made not to pre- 
vent forgeries but to simplify the 
system. Now the form of the order 
is found to be too simple and sus- 
ceptible of change, and the new form 
will be more intricate. 





LEGAL DECISIONS. 


BANKING LAW. 


7s Department embraces all the newly decided cases of importance to bankers, bank counsel 


and bank directors. 


The experiences they disclose are likewise worthy the careful attention 


and study of the merchant, the depositor and the bank student seeking advancement. Further 
information regarding any case published herein will be furnished on application. 


UNAUTHORIZED POWER OF AT- 
TORNEY TO TRANSFER. 


Railway company transferring ‘‘registered” bonds 
owned by corporation to ‘‘bearer” on unau- 
thorized power of attorney executed by treas- 
urer, based on forged resolution of board of 
directors, liable to owner, and stock broker 
witnessing signature to power, liable over to 
company as guarantor of treasurer’s authority. 


Jennie Clarkson Home vy. Missouri, K. & T. Ry. Co. and 
Robert Gibson, New York Court of Appeals, 
May 30, 1905. 


The Jennie Clarkson Home, a corpo- 
ration, owned four $1,000 registered 
bonds of the Missouri, Kansas & Texas 
Railway Company, which were kept in 
a safe deposit vault in one of the banks 
of New York City, to which the presi- 
dent and treasurer of the Home each 
had a key. On March 11, 1902, George 
W. Lessels, the treasurer, surreptitiously 
took the bonds from the vault for the 
purpose of converting them to his own 
use. He took them to the office of 
Robert Gibson, a member of the New 
York Stock Exchange, and asked that 
they be sold. He was informed that 
before the bonds could be sold, the reg- 
istration must be so altered that they 
would be payable to bearer, and was in- 
structed to take them to the transfer 
office where he could find out what was 
to be done to effect the change. Upon 
application to the railway company he 
was advised it would be necessary to 
have a resolution of the board of direc- 


tors of the Jennie Clarkson Home passed 
authorizing a transfer of the bonds, and 
the furnishing of the railway company 
with an authenticated copy, and that 
a power of attorney would have to be 
executed by the Home, authorizing the 
transfer of the bonds to bearer, the sig- 
nature to which must be witnessed by 
some stock exchange house. Lessels 
forged an authenticated copy of a pur- 
ported resolution, and, returning to the 
office of Gibson, had the power of attor- 
ney drawn, signing it by himself as 
treasurer, and underneath it, Gibson 
signed the statement that it was signed 
and acknowledged in his presence. Gib- 
son then caused the papers to be trans- 
mitted to the office of the railway com- 
pany, and there the bonds were changed 
and made payable to bearer; then re- 
turned to Gibson, who sold them and 
paid the proceeds over to Lessels, who 
converted the money to his own use and 
subsequently absconded. 

Held: Both the railway company and 
Gibson are liable for the bonds to the 
Jennie Clarkson Home, and between 
the two, Gibson is liable to the railway 
company for the loss. The acts of the 
treasurer were not committed in the 
course of his employment and within 
the scope of his agency, and the Jennie 
Clarkson home is not estopped from 
denying his authority. He had no ac- 
tual authority to so dispose of the bonds; 
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he had no implied authority by reason 
of having been held out by the Home 
as authorized to make sales or transfers 
of its property, or to execute powers of 
attorney therefor ; and, furthermore, 
the railway company and Gibson did 
not understand he had any such power 
or authority, aside from the forged pa- 
pers. The bonds having been stolen 
irom the Home, it had the right to fol- 
10w them and recover them, wherever 
found, andif they could not be found, 
it had the right to recover their value 
from those who had been instrumental 
in changing them from registered to 
negotiable bonds. Nor did the pay- 
ment of the proceeds of the bonds over 
to Lessels, the treasurer, operate as a 
payment to the Home and defeat its 
right to recover, for the reasons already 
stated, and, in addition, because the 
larceny of the bonds was complete when 
they were first taken from the vault. 
The fact that the transfer agent and 
the stock broker were deceived did not 
operate to relieve them from liability 
to the true owner when they dealt with 
a person who had committed larceny. 

As between the railway company and 
Gibson: Both Gibson and the transfer 
agent were members of the New York 
Stock Exchange. Aruleof the exchange 
is as follows: 


‘‘An indorsement by a member of the 
Exchange, or a firm represented by the 
exchange, on a certificate is considered 
a guaranty of the correctness of the sig- 
nature of the party in whose name the 
stock stands. In all cases where pow- 
ers of substitution are used, the original 
assignment and power of attorney, and 
each power of substitution, must be 
guarantied by a member, or a firm rep- 
resented in the Exchange, resident or 
doing business in New York.” 


Based upon this rule and the testi- 
mony cf witnesses, the trial court found 
as a fact ‘‘that in and by the custom 
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among the members of the New Yor! 
Stock Exchange and of railway tran 
agencies in the city of New York, t 
signature of a stock exchange house, 
a member thereof, upon a power 0! at- 
torney to transfer securities, was, du ing 
all the times mentioned in thecomplaint, 
a guaranty of the correctness of the 
signature of the parties purporting to 
execute it.” 

Gibson not only witnessed the power 
of attorney, but also transmitted the 
papers, including the forged resolution 
of the board of directors, to the transfer 
agent to have the change in registration 
made and the agent acted upon the 
papers so forwarded. Lessels had no 
power or authority to sign the name of 
the Home to the power of attorney and 
it was not, therefore, signed by the 
genuine or the correct signature of the 
corporation. Under the rules of the 
Exchange, in witnessing the signature, 
he not only guaranteed the genuineness 
of the signature of Lessels, but, by be- 
coming a witness, he guaranteed that 
Lessels had authority to sign the name 
of thecorporation. The purpose of the 
rule is to cast upon the broker, in such 
case, the duty of ascertaining whether 
the person signing the name of the cor- 
poration had authority to do so, and it 
makes the witness a guarantor that it 
is the signature of the corporation in 
whose name the stock stands. In view 
of the fact that Gibson witnessed the 
power of attorney and then transferred 
the bonds, together with the power of 
attorney so witnessed by him, to the 
railway company, with the other papers, 
he became liable to the railway com- 
pany for any judgment which it should 
be compelled to pay by reason of the 
transfer made pursuant to such power 
of attorney. 


Orn Fw 
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LIABILITY OF INDORSER. 


\ waiver of ‘‘all notice of presentment, dishonor 
and protest” does not waive presentment and 
jemand of payment. 


Hayward, et al., v. Empire State Sugar Company, et al., 
New York Supreme Court, Appellate Division, 
Fourth Department, May 3, 1905. 


Action by Thomas J. Hayward and 
another against Empire State Sugar 
Company and O. F. Thomas upon a 
promissory note made by the defend- 
ant sugar company and endorsed by the 
defendant Thomas. The defense was 
that Thomas had been released from 
liability by failure to present and de- 
mand payment from the maker of a 
note given in renewal of the note in 
suit. The facts were all conceded, and 
were, briefly, as follows: The note in 
suit was given March 17, 1902, for 
$5,469.73, payable at six months to 
plaintiffs’ order at the Bank of Wayne, 
Lyons, N. Y., with interest. The con- 
sideration of the note was the balance 
remaining unpaid upon a judgment in 
favor of plaintiffs and against the de- 
fendant sugar company, which was dis- 
charged upon the giving of the note. 
Thomas, the indorser, was then the 
president of the sugar company. An 
agreement in writing was made at the 
time the note was given that the note 
might be renewed at maturity for a fur- 
ther six months, Thomas indorsing the 
renewal note, and Thomas in such writ- 
ten agreement waived ‘‘all notice of 
presentment, dishonor and protest”’ of 
the original and renewal notes. When 
the original note became due Septem- 
ber 17, 1902, it was duly protested for 
nonpayment, and notice given Thomas, 
the indorser. The renewal note was 
thereupon given for $5,633 $2, payable 
at six months to plaintiffs or order at 
the same bank, with interest, and was 
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indorsed by Thomas. The original note 
was then surrendered to the defendant 
sugar company, and has ever since been 
in its possession, The renewal note was 
not presented March 17, 1903, and pay- 
ment demanded, but it was presented 
March 18, 1903, and payment demand- 
ed and refused. The action is brought 
on the original note, and the plaintiffs 
offered to surrender the renewal note 
upon recovering on the original note. 
These facts being agreed on, the trial 
court dismissed the complaint as to the 
indorser Thomas. From the judgment 
entered upon suck decision this appeal 
is taken. 

Held: The indorser, Thomas, by the 
written agreement of September 17, 
1902, merely waived notice of present- 
ment, dishonor, and protest of the two 
notes. He did not waive presentment 
and demand of payment of the notes. 
Cook v. Warren, 88 N. Y. 37, 41. There 
was therefore a failure to charge the 
indorser upon the renewal note. The 
original indebtedness, however, was not 
extinguished by the giving of the notes 
therefor. The effect was merely to ex- 
tend the time of payment until the notes 
respectively became due. The original 
note did not pay the debt, and the re- 
newal note did not redeem the promise 
of the original note, nor itself pay the 
original debt. If renewal note had been 
duly presented to the maker at matu- 
rity and payment demanded, this action 
could be maintained upon the original 
note against the maker and indorser, 
the plaintiffs surrendering the renewal 
note. Jagger Iron Works v. Walker, 76 
N. Y. 522. Itis claimed, however, that 
the failure to present and demand pay- 
ment of the renewal note operated to 
discharge the indorser from liability 
upon the original note ; that the in- 
dorser was injured by failure of pre- 
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sentment and demand of payment of 
the renewal note, and this injury ex- 
tended to the full amount of the renewal 
note, because, if the note had been so 
presented and payment demanded, it 
would have been paid by the maker, the 
sugar company, and the indorser reliev- 
ed entirely from the payment thereof. 
It does not appear in the case whether 
such payment would have been made 
on presentment and demand, but, in 
the absence of proof, the presumption 
is that it would have been so paid. 
Commercial Bank v. Hughes, 17 Wend. 
94; Smith v. Miller, 43 N.Y. 172; Id., 
52 N. Y. 548. In the latter case it was 
said in the opinion: 

‘*Where the omission of demand and 
notice cannot possibly operate to the in- 
jury of the indorser of a note * * * he 
will not be discharged, but such injury 
is presumed until the plaintiff, by proof 
on his side, removes all chance of dam- 
age.” 

Assuming that the indorser would not 
be released unless he suffered injury, 
and that the renewal note would have 
been paid by the maker if it had been 
presented at maturity and payment de- 
manded, the failure of such present- 
ment and demand certainly injured the 
indorser to the extent of the full amount 
of the note and interest, and discharged 
him from all liability upon both notes. 
This was the theory upon which the case 
was disposed of by the trial court, and 
we see no reason to disturb the decision 
so made. Judgment affirmed. 


FALSE STATEMENT OF CONDI- 
TION. 


Report of bank directors to Bank Commissioner 
showing impairment of capital—Inaccurate 
summary by Bank Commissioner not disclos- 
ing impairment—Purchaser of stock at par in 
reliance upon Commissioner’s summary can- 
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not recover damages from directors for f: 
representations. 


Penfold vy. Charlevoix Savings Bank and others, Supr 
Court of Michigan, May 12, 1905. 


The directors of a bank, reporting its condition 
to the Bank Commissioner, reported certain item 
to make the debit and credit side of the statement 
balance, as follows: ‘‘ Unadjusted errors in loa 
and discounts ;’ ‘‘ Unadjusted errors in stoc| 
bonds and mortgages;” ‘‘ Unadjusted errors 
cash ;” ‘‘ Unadjusted errors in real estate ;” ‘| 
pense, bank suspense.” These items aggrega‘e 
$11,000 and showed the bank’s capital impaired 
nearly 25 per cent. In publishing his summary, 
the Bank Commissioner erroneously reported these 
items as real estate, thus inducing the belief that 
the ‘‘errors” were as good as cash, and plaintiif, 
in reliance thereon, purchased $3,000 of the bank’s 
stock at par. 

In an action against the directors for fraud in 
making false statement of condition, 

Held: Without deciding whether one who re 
lies in the purchase of bank stock upon the Com- 
missioner’s published statement of the condition 
of a bank, summarized from report of the bank’s 
officers, may, where such summarized statement 
accords with the statements of the bank’s officers, 
and where the statement is shown to be an un- 
truthful representation of the bank’s condition, 
have an action for fraudulent misrepresentation, 
still where it is apparent, not only that the re- 
port of the Banking Commissioner was not an ac- 
curate summary of the bank officers’ statements, 
but that had the real report of such officers been 
correctly set out, no one familiar with such state- 
ments could have failed to discover that the bank’s 
capital was impaired, no case of fraud by the bank 
directors is made out. 


Error to the Circuit Court for Charle- 
voix County, Frank D. M. Davis, Judge. 


Action by Jonathan Penfold against 
Charlevoix Savings Bank et al. Defend- 
ants had verdict. Plaintiff brings er- 


- ror.—Affirmed. 


Montcomery, J. The plaintiff be- 
gan suit against the defendants by de- 
claration in trespass on the case, alleg- 
ing that the Charlevoix Savings Bank, 
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for anumber of years had been employ- 
ed in the banking business, and de- 
fendants Nicholls and Buttars, during 
the time complained of in the declara- 
tion, were directors of such bank, and 
on April 25, 1893, plaintiff purchased 
for $3,000, from Luther E. Allan and 
Mary E. Allan jo shares of stock of 
said bank of the par value of $3,000, 
and on such purchase obtained an as- 
signment of certificates of such shares 
of stock, which certificates, at the time 
of such purchase, stood in the names 
of the two persons above named. 

The declaration then proceeds to say 
that the defendants, with the intent to 
deceive the public, and especially the 
plaintiff, and others who might become 
purchasers of the capital stock of said 
bank, being required by law to make 
reports to the Commissioner of Bank- 
ing of the state, showing the true finan- 
cial condition of the bank, did, before 
plaintiff’s purchase, make and file with 
the Commissioner of Banking reports 
‘‘which were in fact incorrect and mis- 
leading, and which were then well 
known to the defendants to be incor- 
rect and misleading, in that according 
to said reports the said bank was sol- 
vent and had sufficient assets to pay all 
its liabilities, and having remaining its 
entire capital, and by reason of said 
reports, said Charlevoix Savings Bank 
became to be known as a solvent insti- 
tution, with unimpaired capital,” etc. 

That plaintiff, in reliance upon said 
reports and believing them to be true, 
purchased, received, and accepted said 
stock, etc., when in truth and in fact 
said stock was not worth its face or par 
value, and the capital of said bank had 
become so far impaired that its stock 
was worth but about ten per cent. of 
its face value. 

That since said purchase by plaintiff, 
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defendants have continued to make like 
reports to said Commissioner of Bank- 
ing, said reports representing said bank 
to be in a solvent condition, the. last of 
which reports being made in 1898, when 
it was shown that the bank was in a 
solvent condition, able to pay its debts, 
and have then remaining all of its capi- 
tal and a surplus. 

That since said purchase, the plain- 
tiff caused such certificates of stock to 
be presented to defendant for surrend- 
er and requested a transfer of said 
stock on the books of the bank and that 
new certificates be issued to plaintiff, 
and this was refused, whereby plaintift 
was deprived of the said shares of stock. 

That plaintiff, having opportunity to 
sell said stock, the intended purchaser 
inquired of the defendant about said 
stock, and they denied that the plain- 
tiff owned or held any stock in said 
bank, whereby plaintiff was deprived 
of the opportunity to sell the same 
that defendants have denied that plain- 
tiff was a stockholder in said bank, and 
gave him no notice of the meetings of 
its stockholders; that defendants, own- 
ing and controlling a majority of the 
stock of the bank, on Jan. 3oth, 1899, 
without any chance for plaintiff to vote 
on the question, and unknown to him, 
undertook to place said bank in liquida- 
tion, thereby destroying its business 
and franchises, etc. 

The defendants formed another bank 
and advertised the same as the succes- 
sor of the Charlevoix Savings Bank, 
and said defendants, and others under 
the name of Nicholls, Buttars & Co., 
are now doing the banking business 
formerly done by the said Charlevoix 
Savings Bank. With respect to quite 
anumber of these allegations no proof 
was offered or pretended to be offered. 

It will be seen by the foregoing that 
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the pretended cause of action is based 
entirely upon a fraud alleged to have 
been committed by the defendants 
against the plaintiff. 

The action is in tort as claimed by 
plaintiff in the declaration, and in their 
brief. 

Afterall the testimony had been given 
on the part of the plaintiff the court 
directed the jury to return a verdict 
for the defendant. 

The evidence as to fraudulent repre- 
sentations by defendants consisted of 
the reports made by defendants’ offi- 
cers to the State Commissioner of Bank- 
ing, accompanied by the report of the 
Commissioner based thereon, accom- 
panied by testimony that the Commis- 
sioner’s report came to plaintiff’s notice 
before the purchase of the stock by 
him and induced the purchase. 

We do not pass upon the abstract 
question suggested by the case as to 
whether one who relies in the purchase 
of bank stock upon the Commissioner’s 
published statement of the condition of 
a bank, summarized from the report of 
the bank’s officers, may, where such 
summarized statement accords with the 
statements of the bank’s officers, and 
where the statement is shown to be an 
untruthful representation of the bank’s 
condition, have an action on the case 
as for a fraudulent representation. 

This is not such a case, as the Circuit 
Judge rightly ruled. At the outset of 
plaintiff's case, it is apparent, not only 
that the report of the Banking Com- 
missioner was not an accurate summary 
of the bank officers’ statements, but 
that had the real report of such officers 
been correctly set out, no one at all 
familiar with such statements could 
have failed to discover that the capital 
stock of this bank was impaired. 
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Among the items reported in 
to make the debit and credit side « 
statement balance, were: ‘‘Unad) 
errors in loans and. discounts,”’ 
adjusted errors in stocks, bonds 
mortgages,” ‘*Unadjusted erro: 
cash paid to July, 1890,” ‘*Unadju 
errors in cash, $70.01,” ‘‘Unadju 
errors in real estate,”’ ‘‘Expense, | 
suspense.”’ 

These items aggregated about S11,- 
ooo and unless these items appeared to 
be assets the statement on its face 
showed that the bank’s capital was im- 
paired nearly 25 per cent. 

It is absurd to assume that had this 
exact statement been presented to plain- 
tiff, he would have been misled into 
the belief that ‘‘errors’’ were as good 
as cash. 

In fact, it is clear from his testimony, 
that had he known that these items of 
errors appeared in the statement of the 
bank officers, he would not have taken 
the stock. Through some unaccount- 
able oversight, these items appear to 
have been treated by the Commissioner 
of Banking in his report as real estate. 

The defendants were not responsible 
for this, and eliminating this we dis- 
cover no tangible evidence of fraud. 

As to the claim of damage to plain- 
tiff through defendants’ refusal to 
transfer the stock on the books of the 
bank, the condition of the record is un- 
satisfactory. 

As before stated, the declaration con- 
tains but a single count, and it appears 
that defendant asked that plaintiff be 
required to elect upon what cause of 
action he would rest his case, and that 
his counsel stated in response to the 
court that ‘‘the declaration was sub- 
stantially one of a single count, and 
that these various acts were set up as 
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a series of acts constituting as a whole 
the cause of injury to the plaintiff.” 

Viewed in this light, we are not able 
to see that arecovery should have been 
permitted to the plaintiff for a techni- 
cal breach of duty in denying plaintiff's 
right to have the transfer of this stock 
entered upon the books of the bank. 

It is entirely clear that no fraudulent 
purpose is shown by defendants’ re- 
fusal to permit such transfer, there is 
nothing to indicate bad faith and about 
the most that can be said is that plain- 
tiff was, by this refusal of the defend- 
ants to act, prevented from recouping 
his loss by putting off stock having no 
market value, upon others who might 
have been deceived by the same mis- 
leading report of the Commissioner of 
Banking, upon which he acted, and 
for which defendants were not respon- 
sible. 


Even though defendants were acting 
under a mistaken power, no fraud was 


perpetrated in withholding assent to 
the transfer of stock. 

' In fact, it would seem they were act- 
ing under the directions of the Com- 
missioner of Banking. 

An assessment had been made upon 
the stock. 

The refusal to transfer the stock on 
the bank’s books challenged the atten- 
tion of the prospective purchaser to 
this assessment, but did not prevent 
a transfer between the parties. 

Under these circumstances the plain- 
tiff suffered no substantial injury un- 
less it resulted from the facts being 
known and of this the plaintiff ought 
not to complain. 

No prejudicial error appears. 


Judgment affirmed. 
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CASHIER’S POWER TO EXTEND 
TIME OF PAYMENT. 


Liability of indorser on note owned by bank— 
Cashier without power to extend time of pay- 
ment—Sufficiency of notice of protest. 


Bank of Ravenswood vy. Wetzel, Supreme Court of Appeals 
of West Virginia, April 25, 1905. 


1. A notice of protest is not invalid because given 
by a notary who isa stockholder of the bank which 
owns the note. The holder of a note may, him- 
self, give notice. 

2. A notarial notice of protest of non-payment 
of a note, addressed to an indorser as if living, 
when the indorser is dead, if actually received by 
his administrator, is good to charge such indors- 
er’s estate. 

3. A cashier of a bank has no implied power, 
merely by virtue of his office, to receive money 
for interest in advance on a note owned by the 
bank, and agree to extend time of payment ard 
thus discharge an indorser from liability. 


Error from Circuit Court, Jackson 
County. 


Action by the Bank of Ravenswood 
against Flora Wetzel, administratrix 
of C. C. Smith. Judgment for defend- 
ant,and plaintiff bringserror. Reversea. 


Brannon, P.—R. T. Wetzel made a 
promissory note for $1,250, payable to 
B. D. Williams at the Bank of Ravens- 
wood, which was indorsed by Williams 
and next by C. C. Smith. The bank 
brought debt against Flora Wetzel, ad- 
ministratrix c. t. a. of Smith. The ad- 
ministratrix filed two pleas in confes- 
sion and avoidance, in effect averring 
that Smith was an accommodation in- 
dorser for Williams, and that the bank, 
in consideration of $34.15 paid as ad- 
vance interest by Wetzel after maturity 
of the note, agreed to give Wetzel four 
months’ further time for payment, with- 
out the knowledge or consent of Smith 
or his personal representative, and 
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thereby released him from liability on 
the note. The plaintiff replied gener- 
ally to the pleas. The case was tried 
by the court in place of a jury, and the 
court found and gave judgment for the 
defendant, and the bank brought the 
case to this court by a writ of error. 
Smith died before the maturity of the 
note. 

The defense makes the point that 
there was no sufficient valid notice of 
protest, because the notary who gave 
it was a stockholder, and because it was 
addressed to Smith as if living, when 
he was dead. I do not see that the mat- 
ter of interest would invalidate the pro- 
test. The statute excluding the evi- 
dence of a witness against a dead party 
does not apply. As to interest, the 
holder himself may give notice. If it 
be said that his protest could not be 
read as evidence, that is immaterial, 
owing to the fact that Mrs. Wetzel 
swears as a witness that she received 
that notice. And that fact dispenses 
with further discussion of this matter. 
Now, the claim is that the notice should 
have been addressed to the administra- 
trix. What is the object of notice? 
To give notice to the party, if living, or 
his personal representative, if dead, of 
the nonpayment of the note. Personal 
notice does this, written notice also. 
Just so the proper party get notice, that 
suffices, as the sole and only purpose of 
notice is accomplished; that is, a warn- 
ing of nonpayment. To require more 
than this would be without reason and 
deny justice on barren technicality. 

As to further indulgence. The evi- 
dence conflicts as to whether the pay- 
ment of $34.15 was made as a partial 
payment only, or as interest in advance 
for extension of time of payment. My 
conclusion is that, as the burden of 
proof here is on the defendant, she has 
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not sustained the point that furt\: 
time was given. I think the ora! . 
dence, and the record in the two bol: 
of the bank, show that the said $;..;; 
was simply a partial payment. If : ris 
is so, there is nothing in this defen: 
for want of evidence; and if this is no 
so, still that defense must fail for wa: 
of law to sustain it. 

Concede that there was an agreement 


grant indulgence. The cashier had no 
implied authority to do this. No ex- 
press authority is proven; noratification 
by the bank of this louse, unwarranted 
act is proven. Counsel cites 2 Am. & 
Eng. Ency. L. (1st Ed. ),reading: ‘‘The 
cashier is the chief executive officer, 
through whom the whole financial 
operations of the bank are conducted. 
His acts within the scope of the general 
usage, practice, and course of business 
of the bank, will bind the bank in 
favor of a third person possessing no 
other knowledge.” A cashier has very 
wide powers. The Supreme Court says 
in United States v. City Bank, 21 How. 
356 ‘*The court defines the cashier of 
the bank to be an executive officer by 
whom its debts are received and paid 
and its securities taken and transferred, 
and that his acts, to be binding upon a 
bank, must be done within the ordinary 
course of his duties. Hisordinary duties 
are to keep all the funds of the bank, 
its notes, bills, and other choses in 
action, to be used from time totime for 
the ordinary and extraordinary exigen- 
cies of the bank. He usually receives, 
directly or through subordinate officers, 
all moneys and notes of the bank, de- 
livers up all discounted notes and se- 
curities when they have been paid,draws 
checks to withdraw the funds of the 
bank where they have been deposited, 
and, as the executive officer of the bank, 
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transacts most of its business.”’ 4 
Thompson on Corporations, § 4741. He 
has full power within the just scope of 
his authority, according to the general 
usage, practice, and course of business 
in such case. Cook on Corp. § 1718; 
Clark and Marshall, Corp. § 705. But 
there is at least one notable, logical, ne- 
cessary exception, essential to protect 
stockholders against loss and wreck of 
the bank; to protect them against what 
is quite common-—the loose practice 
and unwarranted assumption of power 
by cashiers. A cashier has no implied 
power, merely by virtue of his office, 
to give away, surrender, or release the 
bank’s securities. He can do no act 
which so operates. When he doesthis he 
is outside of the scope of his authority, 
is acting, not according to usage, prac. 
tice, or usual course or business, but 
in plain disregard of the rights of the 
bank. ‘*The cashier of a bank, unless 


specially empowered to do so, has no 


authority to release, otherwise than in 
due course of business and on payment, 
the makers of notes or other debtors of 
banks, or to release sureties or indors- 
ers."’ Clark and Marshall on Corpora- 
tions, 2158. Such isthe current of au- 
thority. 1 Daniel, Neg. Instruments, 
$ 395 (1st Ed.) says: ‘‘It is well settled 
that neither the president nor the cash- 
ier of a bank has authority, virtute 
officii, to give up or release a debt or 
liability to the bank, or make any ad- 
mission which would release any party 
to an obligation, negotiable or other- 
wise, due to the bank; for such pur- 
poses the board of directors only hav- 
ing the power to act.” As Thompson 
on Corporations, vol. 4, § 4750, says, 
even the directors have no power to re- 
lease or give away assets which it is their 
duty to preserve. ‘‘A cashier cannot, 
virtute officii, release a surety upon a 
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note held by the bank, even though the 
bank holds other security to which it 
might resort. Special authority is ne- 
cessary to justify such release.”” Morse 
on Banking, § 169. 

Counsel for the bank aptly says: ‘‘The 
release of adebtor is an act of owner- 
ship, and not of administration,” citing 
many cases, among them Union Bank 
v. Bagley, 10 Rob. (La.) 43; Hodge’s 
Ex’r v. First Nat. Bank, 22 Grat. 51; 
Ecker v. First Nat. Bank, 59 Md. 291; 
Gray v. Bank, 81 Md. 631, 32 Atl. 518. 
The case in 22 Grat. 51, involved the 
right of a president to give a certificate 
that a note in the hands of the bank 
was given as a mere voucher, not as 
evidence of debt. President Moncure 
said: ‘‘But certainly neither the presi- 
dent nor cashier could, virtute officii, 
give up a debt or liability of the bank, 
or bind the bank by such an admission.” 
Counsel for the bank further justly 
says that the act in question is equiva- 
lent to the surrender of the note, and 
the acceptance of a new note without 
Smith as an indorser; in effect, the dis- 
charge of the old note by the acceptance 
of a new note of the maker only; citing 
Bank v. Hart (Neb.) 55 N. W. 631. 
When a note is extended as to payment, 
the usual banking usage requiresa new 
note by makers and indorsers. Can a 
cashier depart from this usage with 
safety, accept interest in advance, and 
agree to extend time without consent 
of the indorsers? This is not the exe- 
cution of usual powers of office. It is 
the waste of assets. Any other rule 
would be ruinous to stockholders. Wake- 
field v. Truesdell, 55 Barb, 602, so 
much relied on, is not from a court of 
high authority. It does not discuss the 
question. It citesnota single authority. 

In view of what has been said as to 
the want of power in the cashier to 
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grant indulgence, it is not material to 
advert to letters written by the cashier 
a good while after the date when he is 
said to have granted further time, and 
which are claimed to contain admis- 
sions that he’had granted further time 
to Wetzel. However, I will say that, 
on authority above quoted from Daniels 
and Judge Moncure, such admissions 
are abortive. They do not bind the 
bank. Elementary law found in 1 Green- 
leaf on Evidence, § 113, shows that such 
admissions are not admissible against 
the bank, because made a considerable 
time after the date of the act of the 
cashier grantingindulgence. That mat- 
ter was closed. Such admissions are 
not part of the res geste. That is one 
reason why those letters amount to 
nothiug as admissions, they being mere 
Statement as to past occurrences. An- 
other reason is that the cashier has no 
power to bind the bank by such admis- 
sions made at any time. 

We reverse the judgment, and render 
judgment for the plaintiff for $1,474.70, 
with interest from the 13th day of No- 
vember, 1901, that being the date of 
the judgment of the circuit court, and 
the costs of the plaintiff in that court 
expanded, payable out of assets in the 
hands of the administratrix. 

ON REHEARING. 

It is only that labored argument was 
made on rehearing that I write a second 
opinion in the case. 

Reconsideration has only confirmed 
my opinion that the defense to the ac- 
tion is destitute of strength in law or 
justice in fact. It is only a hard case 
on Smith’s estate in the same sense in 
which every case where a surety pays 
a just debt for an insolvent principal is 
hard onthe surety. Promptly on matur- 
ity the bank gave the administratrix no- 
tice of the nonpayment and protest. She 
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says she received and understood ° 
notice. She thus was informed 
the bank looked to Smith’s estat« 
payment. She could have given ni tc 
to the bank to sue, or sued herse!! 
equity to compel the principal to pay, 
if it would have been of avail; the 
cipal being insolvent. Can it be 
tended successfully that notice to sue 
could not have been given to the bank 
because it had bound itself to extend 
time by taking interest in advance for 
renewal? It cannot, for several reasons. 
To release a surety by extension of 
time, the extension must be based on 
valuable consideration, so as to tie the 
hands of the creditor and disable him 
from suing. Bank v. Parsons, 45 W. 
Va. 688,271. Concede that payment of 
interest in advance with promise to ex- 
tend for a fixed time will discharge a 
surety, where the creditor is an indivi- 
dual. Parsons v. Harrold, 46 W. Va. 
122. So it would where the creditor is 
a bank, if the promise of extension is” 
made by the directors. But to tie the 
hands of a bank and prevent it from 
suing, the act of extension must be a 
valid act, one binding it, else its power 
to sue is not affected, and the surety 
can notify it to sue, or himself sue. Ex- 
tension ‘‘will not release sureties un- 
less the bank had entered into an agree- 
ment whereby it bound itself legally to 
grant such indulgence.” Bank v. Evans 
& Dorsey, 9 W. Va., 364. All agree 
that it must be a valid, binding act of 
extension to tie the hands of the bank. 
Caston v. Dunlop, 23 Am. Dec. 194. 
Here we have the same question dis- 
cussed in the first opinion. Had the 
cashier power to make a promise to ex- 
tend time and prevent suit by the bank 
or Smith’s estate ? Now, all would say 
that the law given in 5 Cyc. 475 is 
sound, that a cashier has no authority 


prin- 


con- 
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‘to release the maker of a note, or a 
party or surety thereon.” Yet itisclaim- 
ed that he may, by extending time, in- 
directly do what he cannot directly do 
—release a surety. What more vital act 
is to be done by a bank than making 
loans or renewing them? The univer- 
sal usage is that the directory in assem- 
bled meeting does this. We know this 
by judicial cognizance and the evidence 
shows that such was the rule with this 
bank, none but the directors having this 
power. Our Code of 1899, c. 53, § 49, 
says that the directors of a corporation 
‘‘shall have power to do, or cause to be 
done, all things that are proper to be 
done by the corporation.” And chap- 
ter 54, §$ 79, provides, as to banks, that 
the directory ‘‘shall administer the af- 
fairs of the company.” Surely the 


making and renewal of loans are acts of 
gravity, deeply concerning a bank, not 
within the ordinary powers of a cashier 


under the usual course of business, 
proper to be done only by the directory, 
and committed to it by those statutes, 
properly constructed. Is not the ex- 
tension of time for a future period, like 
the expired period, another loan or a 
renewal? Thecashier not merely loans, 
but by the loan releases an indorser. 
Morse on Banks, § 117. ‘*Thus the 
making of discounts is an inalienable 
function of the directors. They can- 
not part with it, or invest any officer or 
officers withit. It vests with them alone 
and exclusively. It isa power of that de- 
gree of vital importance that it cannot 
be taken out of the policy of the gen- 
eral principle that, powers of a public 
nature, given by the Legislature, can- 
not be delegated. The Legislature im- 
poses upon the board the duty of taking 
charge of all those matters of business 
upon the wise and skillful conduct of 
which the property of the institution 


689 


and the safety of persons dealing with 
it depend. This duty they cannot shift 
in whole or part upon others, and it 
covers no department of banking more 
unquestionably than the making of 
loans and discounts.” Abundant author- 
ity supports the statement of the first 
opinion—that a cashier cannot release 
a surety or liability, or make any ad- 
mission releasing any party to a debt, 
but only the directors can do so, if they 
can—in addition to authority there cited. 
Gray v. Farmers’ Bank, 81 Md. 631, is 
apt in thiscase. It holds that acashier 
has no power to accept a new note so 
as to dischargea surety on the first note. 
Money was paid in, and it was claimed 
that it was advance interest. It was 
held that ‘‘if the entry on the books of 
the bank were to be construed as pay- 
ment of interest in advance, and an 
agreement to extend the time, so as to 
discharge the surety, then the cashier 
had no authority to make such contract 
orentry.”’ It was held that the money 
should only be applied pro tanto on the 
note. In our case the cashier entered 
on the note: ‘*May 3rd, 1898. Discount 
paid for four months, $34.15, to Sept. 
8, 1898. Pd. by R. T. Wetzel, which 
is applied as a credit on within note.” 
Some evidence goes to’show that the 
cashier began the indorsement, and be- 
fore completing it, remarked that he 
had no authority to extend time, and 
added the words of credit. It is claimed 
that he later added the words of mere 
credit. Say so. Say that he received 
the money as discount and promised to 
extend time, which he denies. Under 
that Maryland case, and a volume of 
law, that entry, that promise, go for 
naught, do not bind the bank. We are 
cited 5 Cyc. 473, for the words that a 
cashier may ‘‘extend time for paying a 
note.” It is inconsistent with the pas- 
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sage quoted above from 5 Cyc. 475. 
Only one case is cited and it is relied on 
as pointed authority. Wakefield Bank 
v. Truesdell, 55 Barb. 602. It iscounter 
to a river of authority, and wholly un- 
satisfactory in itself. The real point of 
the case was whether the payment was 
intended to extend time. The opinion 
is short. As to the authority of the 
cashier to extend time, the case gives 
no consideration, but in a few closing 
lines simply asserts the power, giving 
not a syllable of authority. Moreover, 
it comes from a court not of high au- 
thority, the Supreme Court of New 
York, it not being the highest court of 
that state. The Court of Appeals is. 

It is claimed that the bank ratified 
the act of the cashier. Of this there is 
no evidence. The bankbooks show that 
the $34.15 was entered on them as a 
partial payment, not as advance inter- 
est. Protest was made, and notice giv- 
enofit. Noone but the directors could 
ratify. They did not. They would have 
to do so by resolution. They act collec- 
tively. There is no evidence they knew 
of the alleged extension. Ratification 
only occurs where there is knowledge. 
The ground on which ratification is 
mostly rested is the retention of the 
$34.15. Now, the open bankbooks show- 
ed it to be a partial payment, if the di- 
rectors inspected them. So did the back 
of the note. We are cited to our case 
of Third National Bank vy. Laboring- 
man’s Co. (W. Va. Dec. 1904) 49 S. E. 
544. That case is no authority in this 
case. There the president ofa corpora- 
tion made its note payable to him, and 
he negotiated it to a bank and had its 
proceeds credited in the bank to his 
company, which used the money. The 
company did not know of the making 
of the note but used the money. It 
denied its liability on the note. As it 
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got the benefit of the money, an’ id 
not return it to the bank discoun ig 
the note, that was held to ratif: e 
note and bind the corporation. e 
the note was denied. The corpora: on 
could not keep the money and be ‘ree 
of the note. In the present cas* ‘he 
note is unquestioned—the debt con -«d- 
ed—and, this being so, the bank cou'd 
lawfully retain the $3415 as part pay- 
ment, and, having authority to retain 
the money, its act did not ratify the un- 
warranted act of the cashier, but was 
justified by its note, as held in the case 
cited above from 81 Md. 

We therefore adhere to the judgment 
made on the first hearing. 


BONA FIDE HOLDER. 


Merchants & Manufacturers’ National Bank yv. Ohio Valley 
Furniture Co., et al., Supreme Court of Appeals of 
West Virginia, April 25. 1905. 


Action by the bank against the furni- 
ture company upona note signed by the 
latter, indorsed in blank by the payee 
and others, which had been wrong- 
fully negotiated to the bank by anagent 
of the furniturecompany. A judgment 
for the bankis reversed. The vital in- 
quiry was whether the bank was a bona: 
fide holder of the note. Following is 
the official syllabus of the court, show- 
ing the points decided: 

1. Aparty who takes negotiable paper 
before maturity, for a valuable consid- 
eration, without knowledge of defect of 
title, and in good faith, obtains inde- 
feasible title thereto, although at the 
time of the purchase he had knowledge 
of circumstances which were sufficient 
to excite, in the mind ofa prudent map, 
a suspicion of want or defect of title, 
and was grossly negligent in taking it. 

2. In the absence of actual or con- 
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structive notice of defect of title, fraud, 
or other circumstance which would 
vitiate thetitle, a purchaser is under no 
duty to make inquiry as to how the 
holder of such paper acquired it. He 
may safely rely upon the possession of 
the holder as sufficient evidence of title 
for the purposes of a valid contract of 
sale. 

3. Ifthe holder of such paper inform 
a person intending to purchase it that 
he has no title to it, or that he holds it 
in the capacity of agent for the maker 
or other party to it, and afterwards a 
sale of the paper is effected between 
the parties, the purchaser takes it sub- 
ject to the equities existing between 
the antecedent parties. 

4. An agent having in his possession, 
for discount, sale, safe-keeping, or other 
purpose, on behalf of his principal, bills, 
notes, or other paper belonging to his 
principal, indorsed in blank, or in such 
other form as to permit transfer of title 


thereto by mere delivery, may be re- 
garded, by strangers having no notice 
of the agency or the capacity in which 
such paper is held, as the owner thereof, 
and dealt with accordingly in respect to 
it. 


5. But if in such case the stranger 
has notice of the fact of agency, his 
dealings and transactions respecting the 
paper are governed by the law of agency. 
He must regard the paper as the prop- 
erty of the principal, and confine his 
dealings with the agent, concerning it, 
within the scope of the authority of the 
latter. 

6. One who has destroyed his prima 
facie title to negotiable paper, arising 
trom the fact of possession, by admit- 
ting that he has no title, cannot restore 
it by a mere verbal claim that he has 
since obtained title or the right to dis- 
count the paper for his own benefit. A 
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purchaser who is put on inquiry by suf- 
ficient knowledge cannot rely upon in- 
formation imparted by one whose in- 
terest it is to deceive him. 

7. A bank discounting negotiable pa- 
per, with knowledge that the person 
from whom it is taken holdsit as agent 
only, is bound to ascertain the extent 
of the authority of the agent; but, in 
the absence of knowledge of any limita- 
tion upon the authority apparently con- 
ferred by the principal,it may rely upon 
such apparent authority. 

8. Absolute ownership of a thing and 
agency respecting it in the same per- 
son are incompatible, the latter being 
merged in the former. Hence, anego- 
tiabie note in the hands of an agent, in- 
dorsed in blank by the principal, cannot 
be regarded by a stranger, having no- 
tice of the agency, as both prima facie 
proof of title in the agent and a power of 
attorney, conferring upon the agent all 
the power and authority that are inci- 
dent to ownership, but he may deal 
with the agent as such, and rely upon 
the note as conferring apparent author- 
ity to sell it and receive payment on 
behalf of the principal. 

g. A principal is not bound by any 
act of his agent which is not within the 
scope of the authority of the latter. 

10. Every agency is subject to the 
legal limitation, that it cannot be used 
for the benefit of the agent himself or 
any person other than the principal, in 
the absence of an agreement that it 
may be so used; and, as this is matter 
of law, and not of fact, all persons must 
take notice of it. 

11. By perverting his powers to his 
own personal ends and purposes, an 
agent acts in excess of his authority; 
and persons who knowingly participate 
in such act of perversion, as by purchas- 
ing the principal’s property, with knowl- 
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edge that the agent intends to convert 
the proceeds to his own use, are not pro- 
tected by the authority conferred upon 
the agent. 

12. Naked power to do acts for an- 
other negatives all authority on the part 
of the agent to act in reference to the 
principal’s business for the benefit of 
any one other than the principal. 


LOST BEARER CHECK. 


Check indorsed in blank and lost—Accepted by 
merchant from stranger for goods sold—Pay- 
ment by bank to merchant notwithstanding 
stop-payment order—Merchant a holder in due 
course and bank protected in payment. 


Unaka National Bank y. Butler, Supreme Court of Ten- 
nessee, December, 1904. 


A check on a Tennessee bank was indorsed in 
blank by the payee and lost. Within a week from 
its date it was accepted by a merchant from a 
stranger as payment for goods sold. The bank 
had been notified of the loss and directed not to 
pay the check. Notwithstanding, it made pay- 
ment to the merchant. In an action by the orig- 
inal owner against the bank, 

Held: The merchant was a holder in due course 
and payment by the bank was authorized. The 
notice of loss and stop payment merely placed the 
burden on the bank to show the merchant receiv- 
ed it in due course of trade, for value and without 
notice ; having done this, the title of the original 
owner was destroyed. 

Further held: The contention that the mer- 
chant was not a bona fide purchaser, because the 
circumstances attending the taking of the check 
were calculated to excite suspicion and put a pru- 
dent person on inquiry, and because, also, the 
merchant was negligent in failing to require iden- 
tification of the stranger, is untenable. Under 
the rule of the Negotiable Instruments Law that 
‘*to constitute notice of an infirmity in an instru- 
ment, or defect of the title of the person nego- 
tiating the same, the person to whom it is nego- 
tiated must have had actual knowledge of the 
infirmity or defect, or knowledge of such facts 
that his action in taking the instrument amount- 
ed to bad faith,” the purchaser of a negotiable 
instrument owes no duty to the former holders to 
inquire into the title of the party in possession, 
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and circumstances of suspicion and gros 
gence are not of themselves bad faith, bi 
evidence tending to establish it. Here, t! 
chant purchased the check for value, 
course of trade, and without actual know! 
infirmity in the holder’s title. There was 
faith in the transaction and he acquired a 
title to the check and right to collect it, 
consequence of the same facts, the original! 
lost his title and is not entitled to recover its} 
ceeds from the bank. 


Appeal from Circuit Court, Washing- 
ton County; C. J. St. John, Judge. 


Action by Henry Butler, for the use 
of Thomas Davis, against the Unaka 
National Bank. Judgment for plain- 
tiff, and defendant appeals. Reversed. 


SuHiELDs, J. This action involves the 
title of a bona fide purchaser of a bank 
check payable toa particular payee or 
order, and indorsed in blank by the 
payee, as against that of the rightful 
owner, who lost it; and the construc- 
tion of certain sections of the negotia- 
ble instrument law (chapter 94, p. 129, 
Acts 1899). 

W. B. Harris, a manufacturer, of 
Johnson City, Tenn., a regular deposi- 
tor in the Unaka National Bank, of that 
city, plaintiff in error, drew his check 
upon that bank November 24, 1903, in 
favor of Henry Butler or order, for 
$16.25, and delivered it to him. Henry 
Butler indorsed it in blank and deliver- 
ed it for value to Thomas Davis, who 
the next day lost it, presumably upon 
the public highway. On the second 
day, Thomas Davis gave notice to 
Harris, the drawer, of his loss; and both 
he and Harris then notified the bank, 
and directed it not to pay the check if 
presented forthat purpose. The check 
was accepted by Ward & Fryberg, mer- 
chants in Johnson City, between No- 
vember 24 and December 1, 1903, for 
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goods sold, from a customer who was 
unknown to them, but supposed at the 
time to be the payee, without further 
indorsement or inquiry as to the identity 
of the holder or the nature of his title. 
They indorsed and presented it to the 
bank, and it was paid and charged to 
the account of the drawer, W. B. 
Harris. This action is brought by 
Henry Butler, for the use of Thomas 
Davis, against the plaintiff in error, to 
recover the proceeds of the check. The 
circuit judge tried the case without the 
intervention of a jury, and gave judg- 
ment in favor of the plaintiff below, 
and the bank brings the case here for 
review and assigns error. 

The theory upon which this suit is 
brought is that the bank having been 
notified of the loss of the check by the 
former rightful owner and the drawer, 
and directed not to honor it, the sub- 
sequent payment was unauthorized, 
and a wrongful interference with the 


property of the defendant in error, for 


which it must answer, and, further, 
that Ward & Fryberg were not bona 
fide holders, and acquired no title to 
the check, because the suspicious cir- 
cumstances attending its negotiation, 
and their negligence in failing to re- 
quire identification of their customer, 
fixed them with constructive notice of 
the infirmity in his title. 

1. There was no mistake made in the 
identity of the payee, and the indorse- 
ment is genuine. The check, while 
payable to the payee or order, was in- 
dorsed by the payee in blank before it 
was lost, and was purchased by Ward 
& Fryberg in due course of business, 
for value, and without notice of any 
defect in the title of the holder from 
whom they received it. They acquired 
a perfect title, and payment tothem by 
the bank was authorized. 
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A check drawn as this one is a nego- 
tiable instrument, and, when indorsed 
in blank, is payable to bearer, and passes 
by delivery as freely and absolutely 
as a bank note, and a bona fide pur- 
chaser in due course of business ac- 
quires a good title. Negotiable In- 
strument Law, acts 1899, ch. 94, Sec. 
9 (5), and sections 57 and 18s. 

The title of Ward & Fryberg was not 
affected by the fact that the check had 
been lost by Davis, and found by their 
customer, further than that, when this 
was made to appear, the burden was 
on the bank to show that they received 
it in due course of trade, for value and 
without notice; and, having success- 
fully done this, the title of Davis was 
destroyed. 

Mr. Daniels, in his work on Nego- 
tiable Instruments, § 1469, says: ‘‘al- 
though the robber or finder of a nego- 
tiable instrument can acquire no title 
against the legal owner, still, if it be 
indorsed in blank, or payable or indors- 
ed to bearer, a third party acquiring it 
from the robber or finder, bona fide, 
fora valuable consideration, and before 
(but not so, if after) maturity, without 
notice of the loss, may retain it, as 
against the true owner, upon whom the 
loss falls, and enforce payment by any 
party liable thereon, upon the principle 
that, whenever one of two innocent 
persons must suffer by the act of a 
third, he who has enabled such a third 
person to occasion the loss must sustain 
it.” 

2. The contention of the defendant 
in error that Ward & Fryberg are not 
bona fide purchasers, because, while 
they had no actual knowledge that 
the check had been lost and was be- 
ing fraudulently negotiated, the cir- 
cumstances attending their purchase 
were calculated to excite suspicion and 





694 THE BANKING 


put an ordinarily prudent man upon 
inquiry which would have led to knowl- 
edge of the defect in the title of the 
holder, and this and their negligence 
in failing to require identification of 
their customer, charged them with con- 
structive or implied notice of all the 
factsthat inquiry would have developed, 
is also unsound and untenable, both 
in law and upon the facts disclosed in 
this record. The doctrine of construc- 
tive notice here insisted upon, contrary 
to the rule administered in the courts 
of nearly all the states, and those of 
the United States and England, did 
obtain for many yearsin this state, and 
this court uniformly held that if a 
purchaser of negotiable paper had im- 
plied notice of prior equities or infirmi- 
ties of any nature in the title of the 
holder from whom he purchased—that 
is, if anything appeared upon the face 
of the paper, or from the facts and cir- 
cumstances attending its possession or 
sale, which would put one of ordinary 
prudence upon inquiry that would lead 
to actual knowledge of the equities or 
infirmities, he was bound to pursue 
such inquiries, and was charged with 
notice of the facts he could have learn- 
ed. Merritt v. Duncan, 54 Tenn. 164, 
ig Am. Rep. 612; Hunt v. Sanford, 6 
Yerg, 387; Van Wyck v. Norvell, 2 
Humph. 195; Ryland v. Brown 2 Head, 
273- 

The original rule governing the trans- 
fer of commercial paper as first held in 
the courts of England and this country, 
protected the purchaser for value, in 
due course of trade, unless he had ac- 
tual knowledge of the defects in the 
title of the holder, or of facts which 
convicted him of bad faith in the trans- 
action. 

This was held to be the law until in 
1824, when Lord Chief Justice Abbott 
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(Lord Tenderden), in the case ot 

v. Cubitt, 3 Barn. & Cress. 446 
nounced the principle that, althor 
the holder had paid value for th 
strument, yet, if he received it : 
circumstances which ought to have © 
cited the suspicions of a prudent and 
careful man, he could not recover; an 
this case was followed by the court 
that country, and some of those of 
America, but not without serious qiies- 
tion, until 1834, when a return was 
had to the original rule by the courts 
of England and the Supreme Court 
of the United States and a large number 
of the states, and since then it has been 
almost uniformly held in these juris- 
dictions that, in the absence of actual, 
knowledge of defects in the title of the 
holder, the only question was one of 
good faith in the transaction, and negli- 
gence and want of diligence in ascer- 
taining the previous history of the in- 
strument were only circumstances to 
be considered in determining that ques- 
tion. Daniels on Negotiable Instru- 
ments, §§ 770-775. 

This court, however, continued to 
adhere to the doctrine announced in 
Gill v. Cubitt, supra, and applied the 
rule of constructive or implied notice, 
until April, 1899, when it was abroga- 
ted, and what may be called the major- 
ity rule was adopted by the enactment 
of the negotiable instrument law, sec- 
tion 56 of which isin these words: ‘‘To 
constitute notice of an infirmity in an 
instrument, or defect of the title of the 
person negotiating the same, the per- 
son to whom it is negotiated must have 
had actual knowledge of the infirmity 
or defect, or knowledge of such facts 
that his action in taking the instru- 
ment amounted to bad faith.” 

This statute—the negotiable instru- 
ment law—is a substantial reproduc- 
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tion of that enacted in the stateof New 
York in 1897, and which has since been 
enacted in a majority of the states for 
the obvious purpose of securing uni- 
formity in the law of commercial paper 
in all the states. Section 56 of our 
statute (Acts 1899, p. 150, c. 94), above 
set out, embodies the majority rule 
upon the subject of notice as it has 
been held and administered by the 
courts of New York and other states 
and the federal courts for many years. 
This section has not been construed by 
this court, and what facts will consti- 
tute bad faith in the purchase of com- 
mercial paper has not been declared, 
but the question has frequently been 
before thecourts in which the majority 
rule had obtained previous to the en- 
actment of the statute in those juris- 
dictions; and the decisions of those 
courts in furtherance of the legislative 
policy to promote uniformity in the 
law of commercial paper are entitled to 
great weight with this court in inter- 
preting the meaning of our statute. 
These courts all seem to hold that the 
purchaser of a negotiable instrument 
owes no duty to the former holders to 
actively inquire into the title of the 
party in possession, and that circum- 
stances of suspicion and gross negli- 
gence are not of themselves bad faith, 
but only evidence tending to establish 
it. Therule is as stated in the leading 
case of Cheever v. Pittsburg, S. & L. 
E. R. Co., 150 N. Y. 65, inthese words: 
‘There is not much difficulty in stat- 
ing the rule of law defining the duties 
and obligations of a party to whom ne- 
gotiable paper is presented for dis- 
count or sale before due. He is not 
bound at his peril to be on the alert for 
circumstances which might possibly 
excite suspicion of wary vigilance. He 
does not owe to the party who puts the 
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paper afloat the duty of active inquiry 
in order to avoid the imputation of bad 
faith. The rights of the holder are to 
be determined by the simple test of 
honesty and good faith, and not by a 
speculative issue as to his diligence or 
negligence. The holder's rights cannot 
be defeated without proof of actual no- 
tice of the defect in title or bad faith 
on his part, evidenced by circumstances. 
Though he may have been negligent 
in taking the paper, and omitted pre- 
cautions which a prudent man would 
have taken, nevertheless, unless he has. 
acted in mala fides, his title, according 
to settled docrine, will prevail.” 

In the case of Swift v. Smith, 102 
U. S. 442, 26 L. Ed. 193, it is said: 
‘‘There is nothing in the case to show 
that Smith’s purchase was not in good 
faith. There was nothing upon the 
note, nor anything in the indorsement 
thereon, to notify him that it did not 
belong to Jackson, both legally and 
equitably. It was a mercantile paper, 
and notdue. One who purchases such 
paper from another who is apparently 
the owner, giving consideration for it, 
obtains a good title, though he may 
know facts and circumstances that 
cause him to suspect, or would cause 
an ordinarily prudent man to suspect, 
that the person from whom he obtained 
it had no interest in it, or authority to 
use it for his own benefit; and, though 
by ordinary diligence he could have as- 
certained these facts, he can lose his 
rights only by actual knowledge or bad 
faith. It istruethat, if the bill or note 
be so marked on its face as to show that 
it belongs tosome other person than the 
one who offers to negotiate it, the pur- 
chaser will be presumed to have knowl- 


- edge of the true owner, and its pur- 


chase will not be held to be bona fide.”’ 
And in Murray v. Lardner, 2 Wall. 
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710, Judge Swayne, for the court, said 
‘I believe we are all of the opinion 
that gross negligence only would not 
be sufficient where the party has given 
a consideration for the bill. Gross 
negligence may be taken as evidence 
of mala fides, but it is not the same 
thing. We have shaken off the last 
remnant of the contrary doctrine. Where 
the bill is passed to the plaintiff with- 
out any proof of bad faithin him, there 
is no objection to his title.” 

The text of the Cyclopedia of Law & 
Procedure, vol. 7, 944-945, citing nu- 
merous cases decided by the Supreme 
Court of the United States, and those 
of last resort of the states of Alabama, 
California, Colorado, Georgia, Illinois, 
Iowa, Kansas, Kentucky, Maryland, 
Massachusetts, Michigan, Missouri, Ne- 
braska, New Jersey, New York, Ohio, 
Pennsylvania, South Carolina, Virginia, 
Connecticut, Delaware, Texas, and 
Minnesota, states the law upon the sub- 
ject thus: ‘‘The principle is now well 
established that neither the circum- 
stances of defect of title, knowledge of 
circumstances which would excite sus- 
picion in the mind of a prudent man 
or put him upon inquiry, nor gross 
negligence upon the part of the taker, 
will affect his right, unless the circum- 
stances of suspicion are so cogent and 
obvious that to remain passive would 
amount to bad faith. In other words, 
the question is one of good or bad faith, 
and not of diligence or negligence, so 
far as the want of caution is material 
as bearing upon the question of good 
faith; and suspicions or knowledge of 
facts which fall short of bad faith do 
not amount to notice. In jurisdictions 
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where this rule obtains; it is never: 
less held that, where circumstances 
such as to justify the conclusion | 
the failure to make inquiry arose f: 

a suspicion that inquiry would dis: 

a vice or defect in the instrument or 
transaction, such indorsee would be 
charged with knowledge.”’ 

We think the rule announced by the 
authorities is in accordance with the 
spirit and purpose of our statute, and 
supported by reason and justice, and 
we are content to follow it. 

There is no doubt, upon this record, 
that Ward & Fryberg purchased this 
check for value, in due course of trade, 
and without actual knowledge of the 
infirmity in the title of the holder. It 
is equally clear that there was no bad 
faith in the transaction. The result is, 
they acquired a perfect title to the 
check by their purchase, and had the 
right to collect it; and at the same 
time, in consequence of the same facts, 
Thomas Davis lost his title, and is not 
entitled to recover its proceeds from 
the bank. 

The judgment of the circuit court is 
reversed, and the suit dismissed. 


COMPETENCY OF NOTARY. 


Austin v. Loan Association, Supreme Court of Georgia 
Mareh 24, 1905. 


One who is an agent and attorney at 
law of a lender of money, who repre- 
sents such lender in negotiations for a 
particular loan, and who isalsoa notary 
public, may, in the latter capacity, law- 
fully attest a security deed given to 
secure the loan negotiated by him. 
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LEGISLATION IN 1905. 


KANSAS BANKS—PLEDGE OF 
ASSETS. 


Chapter 69, Laws of 1905. Concerning pledg- 
ng of assets—security for deposits, An act 
to amend section 446 of the General Statutes 
of 1901. 


Be it enacted, etc. 

Section 1. Section 446 of the General 
Statutes of 1901 is hereby amended so 
as to read as follows: 

No bank, banker or bank officer shall 
give preference to any depositor or 
creditor by pledging the assets of the 
bank as collateral security, except bonds 
of the United States, of the state of Kan- 
sas, or of some county, school district or 
municipality of the state of Kansas may 
be deposited with the state treasurer as 
security for the deposit of state money ; 
provided, that any bank may borrow 
money for temporary purposes not to 
exceed in amount fifty per cent. of its 
paid-up capital, and may pledge assets 
of the bank not exceeding twenty per 
cent. in excess of the amount borrowed 
as collateral security therefor; provided 
further, that whenever it shall appear 
that a bank is borrowing habitually for 
the purpose of re-loaning, the bank 
commissioner may require such bank 
to pay off such borrowed money. Noth- 
ing herein shall prevent any bank from 
re-discounting in good faith and in- 
dorsing any of its negotiable notes. 
It shall be unlawful for any bank to 
issue its certificate of deposit for the 
purpose of borrowing money. 

Sec. 2. This act shall take effect and 
be in force from and after its publica- 
tion in the official state paper. 


_Approved March 4, 1905. 
Published in officia] state paper, 
March 11, 1905. 


NOTE.—The amendment of section 446 of 
General Statutes of 1901 consists in insertion of 
the words above italicized. 


NOTARIES IN KANSAS. 


Chapter 311, Laws of 1905. An act to amend 
section 7 of an act entitled ‘‘ Anact respect- 
ing notaries public,” which took effect Oc- 
tober 31, 1868, being section 4273 of the 
General Statutes of 1901, and to repeal said 
section, and to legalize certain past officiai 
acts of notaries public. 


Be it enacted, etc. 

Section 1. That section 7 of an act 
entitled ‘‘An act respecting notaries 
public,” which took effect October 31, 
1868, being section 4273 of the General 
Statutes of 1901, be amended to read 
as follows: 

Sec. 7. Notaries public shall have 
authority to take the proof and acknowl- 
edgment of deeds and other instruments 
of writing required to be proved or ac- 
knowledged, and to administer oaths, 
including the acknowledgment of any 
such instrument when executed to or by 
any corporation, or the administering of 
oaths to officers, agents or employees of 
corporations in which any such notary 
public may be interested as a stockholder, 
officer, or employee; provided, that nosuch 
notary public shall take an acknowledg- 
ment or administer an oath when acting 
himself in behalf of such corporation, to 
demand acceptance or payment of for- 
eign or [and] inland bills of exchange 
and of promissory notes, and protest 
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the same for non-acceptance or non-pay- 
ment, as the case may require; and to 
exercise such other powers and duties 
as by the law of nations and commer- 
cial usage may be performed by notar- 
ies public. 

Sec. 2. All past official acts of notar- 
ies public for and on behalf of corpor- 
ations, as above provided, in which 
said notaries public were interested as 
officers or stockholders, which acts 
would be legal and valid except for 
such interest, are hereby declared to 
be legal and valid. 

Sec. 3. That section 7 of said act en- 
titled ‘‘ An act respecting notaries pub- 
lic,” being section 4273 of the General 
Statutes of 1901, be and is hereby re- 
pealed. 

Sec. 4. This act shall take effect and 


BUFFALO'S 

On Tuesday, August 15th, the oldest bank in 
Buffalo, the Marine National Bank, celebrated 
its 55th anniversary, the event being an import- 
ant one in Buffalo banking circles, particularly 
in view of the fact that this bank during its 
more than half a century of existence has ob- 
tained an enviable standing in the financial 
world. 

A portion of this record shows that the Ma- 
rine National Bank stands fifth on the roll of 
honor of national banks in the United States. 
[t also holds second position in the list of na- 
tional banks of the State of New York. 

The bank was organized on August 15th, 
1850, and its record has been one of continued 
prosperity. Since January Ist, 1869, its total 
surplus, profits and earnings, including dividends 
paid, aggregated $3,608,812.02. The accumu- 
lated surplus is $2,000,000, and upon a capital 
stock which was first $170,000, later $200,000 
and now $230,000, there has been paid to stock- 
holders in dividends the magnificent sum of 
$1,498,000. 

None of the incorporators of the bank are 
alive now. They were James S. Wadsworth of 
Geneseo, John P. Beekman of Kinderhook, 
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be in force from and after its publi 
tion in the official state paper. 
Approved March 4, 1905. 
Published in official 
March 11, 1905. 


State paper, 
‘ 


Nore.—The amendment of section 4273 vi 
the General Statutes of 1901, providing the au- 
thority of notaries public, consists in the inser- 
tion of the words italicizedabove. The Suprem¢ 
Court of Kansas in January of this year had be- 
fore it the question whether a renewal affidavit 
of a chattel mortgage before a notary who was 
an officer and stockholder of the mortgagee bank 
was void for that reason. The court held that, 
at most, it was voidable and imparted notice as 
fully as if such defect did not exist. The 
legislation establishes beyond question the val- 
idity of an acknowledgment or oath before a no- 
tary whois a stockholder of the mortgagee. pro- 
vided he is not acting on behalf of the corpora- 
tion in the transaction and it validates past 
notarial acts of the character in question. 


new 


OLDEST BANK. 


George Palmer and James M. Ganson of Buf- 
falo, John Arnot of Elmira, John Magee and 
Constant Cook of Bath and William R. Gwinn 
of Medina. 

In its 55 years of existence the bank has had 
four different homes. 
the east side of Main street near Perry street, 
then on the west side of Main street adjoining 
the Erie canal. In 1880the bank was moved 
to 220 Main street, and in 1896 the property at 
the southwest corner of Main and Seneca streets 
was acquired by the bank and was added to 
the location at 220 Main street. The entire 
property then was remodeled into the beautiful 
building now occupied by the bank. 

At present the officers of the bank are: 
Stephen M.Clement, president; John J. Albright, 
vice-president; J. H. Lascelles, cashier; Clifford 
Hubbell and H. J. Auer, assistant cashiers. 

The directors are Stephen M. Clement, John 
J. Albright, Edmund Hayes, Charles W. Good- 
year, Frank H. Goodyear, William H. Gratwick, 
William H. Hotchkiss, E. H. Hutchinson, 
Charles Hallam Keep, Spencer Kellogg, George 
B. Mathews, Moses Taylor, Cornelius Vander- 
bilt, George L. Williams and John H. Lascelles. 


Its first location was on 
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Savings and Trust Department 


MATTERS OF ESPECIAL INTEREST TO SAVINGS BANKS 
AND TRUST COMPANIES. 


EDITED BY WILLIAM HANHART. 


SAVINGS BANKS PRINTED FORMS. 


BOND AND MORTGAGE LOANS. 


After discarding duplicates, some 350 forms are shown in this 
volume, representing the important branch of investments in Bond 
and Mortgage loans; the subject divisions are somewhat arbitrary 
and by no means definitively settled; they fairly cover the field, 
but suggestions will be welcomed as to their improvement. 

Following are the divisions as existing at present: 

APPLICATIONS FOR LOANS. 

REPORTS FOR APPRAISERS AND COUNSEL. 
ACCEPTANCE AND DECLINATION OF LOANS. 
MORTGAGE NOTES. 

MorRTGAGE Bonps. 

COLLATERAL AND EXTENSION BOonDs. 
Trust DEEDs. 

MorRTGAGE RECORDS AND LEDGERS. 
RELEASES, Quit CLAIMS, GUARANTEES, AND ASSIGNMENTS. 
NOTICES FOR INTEREST. 

NOTICES FOR INTEREST OVERDUE. 
RECEIPTS FOR INTEREST. 

RECEIPTS FOR PRINCIPAL. 

TAXES. 

FirE INSURANCE—EXPIRATION NOTICES. 
FirE INSURANCE—RECORDS. 

FirE INSURANCE—SUNDRIES. 

SUNDRI“S. 


APPLICATIONS FOR LOANS. 


In this matter, each bank, of course, pleases itself, and nearly 
all the printed forms received differ one from another. A more or 
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less full description and diagram of the property offered for mort- 
gage is given in the application, and it appears useless to give 
here any particular form. In some States special mention is made, 
in the application, as to the taxes levied against the property and 
also as to the mortgage tax (if any) which is usually paid by the 
holder of the mortgage, or as to the tax (if any) on the equity 
of the loan. So many different items enter into the consideration 
of such loans, and the laws of the States are so dissimilar, that 
it is practically impossible to describe them all here; we would 
say, however, that many of these applications appear to us to be 
in a very cumbersome form and could be printed in a smaller and 
more convenient shape—but this is a mere matter of taste. 

Most of these forms contain, on the reverse side, the report on 
the loan, signed by the Examiner, Appraiser, or Examining Com- 
mittee; some have also, in addition, a counsel’s certificate as to 
the validity of the title. 

Applications for loans on farm lands contain usually a very 
full description of the buildings, dimension of grounds, outbuild- 
ings, distance from railroad, crops, etc. 

Some applications contain a guarantee, by the applicant, of 
the expenses of appraisal and examination of title, etc., whether the 
loan is made or not. 

Some banks print, on the face or reverse side of the applica- 
tion blank, their regulations concerning the loans, such as 

1. When interest is payable. 


2. Expenses of appraisal, search, etc., to be paid by the bor- 
rower. 


3. Receipted tax bills to be exhibited every year. 


4. Buildings to be insured in acceptable insurance company, 
with loss payable to the bank, etc. 


An application form from New York contains, in addition to 
the application and the bank’s regulations and approval of com- 
mittee, a receipt signed by the borrower for the amount loaned. 

A few applications contain a statement by the bank that no 
charge to applicants for loans, as commissions or otherwise, is 
made or permitted, directly or indirectly, by any officer, trustee 
or person in the employ of the bank, for procuring loans or for 
any services, except that the applicant must pay for the examina- 
tion of title and papers prepared by the bank’s counsel, whose 
charges are required to be limited and reasonable. 

One Baltimore bank has a printed blank of costs, for fees, 
charges, etc. 

Only a few applications for loans are on cards. 

Some banks have leaflets which they hand to prospective bor- 
rowers, giving all particulars, terms and conditions upon which 
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loans are granted by them; this is an excellent idea, saves much 
talk and lengthy explanations, makes matters plain to borrowers, 
and no doubt often saves misunderstandings. The following is a 
fair sample (from New York): 

Loans are made only upon the recommendation of the Finance 
Committee after a personal examination and appraisal of the prop- 
erty offered as security. 

The amount loaned cannot exceed 50 % of the appraised value 
of the property. 

All the expense of making the loan must be paid by the bor- 
rower. This will include the expense of the committee in examin- 
ing and appraising the value of the property, also of searches, 
examinations and certificate of title, and drawing, perfecting and 
recording papers. 

The buildings on mortgaged property must be insured in companies 
acceptable to us, and all the policies furnished us. Policies should 
be endorsed “Loss, if any, payable to the Bank, mort- 
gagee,”’ and have New York standard mortgage clause attached. 
Premiums must be promptly paid and renewals furnished us at 
least three days before the expiration of the policies. 

Interest must be promptly paid, semi-annually, on the 1st day 
of June and December, or when due. 

All taxes and assessments against mortgaged property must be 
paid before the 1st day of May following their confirmation, and 
receipted bills exhibited to us, or our agent, on demand. 

When mortgages are made payable on demand (or after they 
become due if time loans) partial payments on account of princi- 
pal will be accepted at any time, when made in even hundreds of 
dollars, with interest on amount so paid to date of payment. 

Checks, money orders, etc., should be made payable to the 
order of the Bank, and not to any individual or officer 
of the bank. 

The bank should be promptly notified of any change in the 
ownership of property covered by our mortgage, or of change in 
the address of the owner. 

When desired, the business connected with the making of a loan 
can be transacted by mail, in most cases, without the expense and 
inconvenience of a personal visit to the bank. 

Blank forms of application for loans will be furnished on appli- 
cation to the bank, or to their attorney. 


REPORTS OF APPRAISERS AND COUNSEL. 


As previously stated, many application forms contain also the 
report of the appraiser and counsel; but some banks prefer to 
have them on separate sheets, to be attached to the application 
blank. These certificates or reports, worded as may be desired, 
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are handed to the appraiser and counsel, who fill, sign and return 
them to the bank. 


ACCEPTANCE AND DECLINATION OF LOANS, 


These notices are sent to the applicant, stating whether the 
loan has been approved or declined by the bank; if accepted, they 
usually state that the deed, etc., is to be delivered to the bank 
or to the bank’s counsel, giving the latter’s name and address. 

Several banks state that if the loan is accepted by the appli- 
cant, the bank must be notified within 10 days. 

Some forms say that the application for the desired amount 
has been declined, but that the bank will loan $ 
property. 

The language varies but little—Here is the wording of some 
of them : 


Your application dated for loan from this bank of 
$ , has after due consideration, been 
by vote of the Finance Committee. 

This bank has granted you a loan of $ to be secured 
by upon the premises described in your appli- 
cation (with insurance on buildings of $ 
lateral). If this loan is accepted, the bank must be noti- 
fied within 10 days from date of this notice. You may 
then take your deed, search, insurance policies and other 
papers to the attorney of the bank, Mr. .............. , who will 
prepare your bond and mortgage and perfect the loan. 

I regret to inform you that your application for a loan of 

was not granted. 

I regret to inform you that the bank cannot grant your appli- 
cation for a loan of on the property described; 
the bank can grant $ 

Your application for mortgage loan has been considered and 
granted. Please furnish for examination and approval by 
our attorney such papers as you possess bearing upon your 
title to the property to be mortgaged. Your only expense 
will be attorney’s fees for making deed and approving or 
drawing abstract of title and the usual charge for drawing 
papers. 

Referring to application to reduce rate of interest on mortgage 

loan, a form reads: 

Our Committee having considered your application for reduced 
rate of interest on your loan from this institution, decide 
that the loan may be continued under our rule for the 
amount of $ % per annum from the 

, 19...., until further notice. 
MORTGAGE NOTES. 


In many States separate notes are given with the mortgage; 
these notes read substantially as follows: 


On demand, for value received, I (or we jointly and severally ) 
promise to pay the Bank or order, at their bank- 
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ing house, $ , with interest at the rate of 

per annum, payable semi-annually in advance on the Ist 
day of d in each year ; 

Secured by a deed of mortgage. 

Some of these notes are payable at a definite date and state 
that the interest is to be paid during the said term and until the 
said sum is paid in full. 

In some forms, if the interest is not paid, it shall then become 
part of the principal, and thereafter bear like interest as the prin- 
cipal, compounded quarterly. 

The reverse side of these notes is usually filled with blank lines 
for receipts of semi-annual interest, for payments on account of 
principal, and also state that the balance of the loan stands at 


Some notes contain, on the reverse side, a printed form, say- 
ing: The limit of payment of the principal sum of the within 
promissory note is hereby extended to , with interest at 
the rate of . 

Some notes print: The maker hereof has privilege of paying 
$100 -or any multiple thereof, on principal, on any interest date 
on or after 1 year from date. 


MORTGAGE DEEDS. 
Many of these forms were received and are too lengthy for 


reproduction here—of course the attorneys for each bank usually 
see that the form used is correct and in accordance with the laws 
of the States. 


Some contain on the reverse side a form of assignment from 
the bank, as well as a form of discharge, or satisfaction, or re- 
lease,—of the mortgage. 


BOND SECURING MORTGAGE. 


These are merely bonds,—separate from the mortgage. 
A Missouri form called Real estate first mortgage gold bond, 
with coupons attached (printed, etc., like a railroad bond), says: 
, for value received, I promise to pay 
or order the sum of $ and interest 
thereon at the rate of % per annum, payable semi- 
annually, evidenced by the coupons hereto at- 
tached ; both principal and interest payable in United States 
gold coin of the present standard of weight and fineness, 
at the office of the bank in If any part of 
the principal or interest of this bond is not paid at matu- 
rity, it shall bear interest thereafter at the rate of % 
per annum, payable semi-annually, and if any interest re- 
maining unpaid 20 days after it is due, the principal shall 
become due and collectible at once, without notice, at the 
option of the holder thereof and thereafter bear interest at 
% per annum. Principal and interest are secured by 

a deed which is a first lien on real estate in 
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The coupons, to be signed by the borrower, state that on the 
Ist day of , for value received, the undersigned promise 
to pay to the bearer hereof, at the Bank, the sum of 

in United States gold coin, being interest on bond 
This coupon shall bear interest at % per an- 
num from maturity payable semi-annually. 

The reverse side of this bond has a blank form of assignment 
of the bond and the deed. 

Another form from Illinois, called a Real estate mortgage note, 
is substantially the same in form; and the coupons also; on the 
reverse side, is an assignment blank form of the note and coupons, 
together with all actions and rights under the mortgage securing 
same, without recourse. Thecoupons have a blank for indorsement, 
Pay to the order of without recourse. 

COLLATERAL AND EXTENSION MORTGAGE BONDS. 

Only a few of these forms were received. 

The collateral bond (from New York) is merely a bond exe- 
cuted by a new purchaser of the mortgaged premises, given in 
addition to the previous bond received by the bank when the 
mortgage was executed. 

The extension form—as the name implies—extends the time 
for the payment of the loan notes and renews and extends the 
mortgage; the agreement is signed by the bank and the borrower. 

TRUST DEEDS. 

In some States trust deeds are executed to a Trust Co. or 
bank, vesting the property in trust, and the mortgage or mort- 
gages are thereafter made under this trust deed. As we under- 
stand it, the trustee’s duty is to see that the property is kept 
free from other encumbrances, taxes, etc. 

MORTGAGE RECORDS, REGISTERS, AND LEDGERS. 

Nearly all the forms are either looseleaf or cards. 

The record card or sheet contains a full description of the 
loan, with amount, rate of interest, valuation, insurance, etc.; 
and the record frequently combines with it the ledger—that is, a 
record of the principal loaned, payments on account, and inter- 
est payments. 

When cards are used, a different color indicates whether the 
loan needs looking after. 

If the number of loans is not very large, a card may easily 
be devised to cover everything, viz.; description, payments of 
principal and interest, fire insurance, taxes, etc.; but the large 
savings banks having several thousand bond and mortgage loans 
find it necessary to divide up this work. The following will show 
some of the divisions: 
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. Cards with description of loan. 

. Cards (Ledgers) for principal and interest payments. 
. Cards for fire insurance expiration. 

. Cards for addresses. 

. Cards for index of names. 

3. Cards for location of property. 

. Cards for progress of loan (temporary ). 

. Cards for special reports on property. 

. Cards for building loans. 

. Cards for taxes. 

RELEASES, QUIT CLAIMS, GUARANTEES, AND ASSIGNMENTS. 


It is useless describing these. They are filed in good order, 
and are of more interest to bank attorneys that to bank officers. 
They comprise: 

“Quit claims, or quit claim deeds.” 

“Satisfaction of mortgage.” 

“Lien waivers,”’ or ‘‘receipt liens’’ (to permit bank to get first 
mortgage free from incumbrance. ) 

“Guarantees,” or “acceptance clauses,’’ by new owners. 


‘‘Assignments of mortgage.”’ 
NOTICES FOR INTEREST. 
These are the notices sent to borrowers, reminding them of the 
interest due on their bond and mortgage loans. 
Some of the salient points in these receipts are as follows: 


1. Tax bills must be shown. 
2. All taxes, assessments and insurance premiums upon the prop- 
erty must be paid promptly when due. 
3. Remit by check, or P. O. money order, or cash by express, 
or in a registered letter. 
4. Check mailed to the bank will be duly acknowledged. 
. Be sure to bring or send this notice with thé payment ; it 
will save time for both parties. 
. Prompt payment is requested (or will be expected ). 
. Interest must be attended to promptly when due. 
. Make all checks payable to 


. If not paid, the rules of the institution will be carried out 
in accordance with the mortgage. 


10. Interest to our depositors is payable every six months, and 
we must have it ready for them squarely on time, etc. 
Some of these notices are in jointed form, with a blank receipt 
from the bank attached. 
A form has a detachable memorandum attached, to be signed 
by the borrower, and saying: 


I send for payment of interest on my loan, $ 
express order. 
money order. 
currency. 
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NOTICES FOR INTEREST OVERDUE. 
These are in the shape of letters to borrowers, and we append 
a few specimens: 
The interest on your bond and mortgage, viz., $ 
, is still unpaid. You are hereby notified that 


unless the same is paid on or before your name 
will be reported to the Board of Investment. 


The interest on your mortgage to this bank has not yet been 
received, although by the terms of the mortgage it was 
due on the 1st of this month. The trustees believe that 
prompt payment is best for the borrowers as well as 
for the bank; this second and last notice is therefore sent 
as a matter of courtesy, with the request that the matter 
be attended to immediately. If payment is not received by 

the mortgage will be handed to the bank's 
attorney for collection in accordance with its terms. 

Other forms say: 

Give this your immediate attention, as further delay on your 
part will entail additional expense to you. Six months’ 
interest on your loan was due on the 1st inst.; if paid on - 


or before the 15th inst., we shall receipt for it at the rate 
of 5 % per annum. 


The interest on your loan is due. If your taxes and insurance 
are paid, and you pay the interest on or before the 15th 
inst., we shall receipt for it at the rate of 442% per annum. 
After that date, interest will be collected at the rate of 6 %. 


RECEIPTS FOR INTEREST. 


The best forms are jointed, one part being the receipt signed 
by the bank given against payment of interest, the other part is 
torn off and kept on file by the bank for record—it is really on 
the basis of the card system. 

A form has also attached a printed letter to the bank, advis- 
ing check herewith; the whole form being returned to the bank, 
who detaches the receipt for return to the borrower. 

Usually the receipt says: Receipt being acknowledged on the 
bond; or, and to be endorsed on said bond; or, duplicate on 
bond; or, and credited on bond. 

A number of receipts have also printed on the reverse side the 
regulations of the bank regarding payment of interest, taxes, 
insurance, etc.; a very good idea. 


RECEIPTS FOR PRINCIPAL. 


Customs of banks vary as to these; some banks when re- 
ceipting for payments on account of principal, receipt only for 
the sum paid, and add the accrued interest to the next payment 
of interest when due. 

Other banks, when receiving payment on account of principal, 
exact at the same time interest on such payment to date; the 
following receipts show this custom: 





Received this day from 
account of principal secured by bond of 
and mortgage —, property 
Received, also, the further sum of $ 
on above payment to the date thereof. 


Received from , being part principal 
(and interest on same "to date ) on bond and mortgage 
Bab eninniinns , property , reducing said mort- 
gage to 
Many say, and have endorsed same on bond; or, said amount 
being this day endorsed on said mortgage note; or, to be ac- 
knowledged also on bond; or, which has been endorsed as a par- 
tial payment on mortgage note. 
The best forms have (like receipts for interest) a jointed slip, 
to be detached and kept by the bank after payment. 


TAXES. 


The blank forms received cover the following several points: 
1. Taxes, water rates, or assessments, are unpaid; bring re- 
ceipted bills to the bank, or the money to pay them with. 


2. Upon examination of the tax books, we find the following 
taxes, water rates and assessments on your property mort- 
gaged to this bank, unpaid. Please have said taxes paid 
in compliance with the agreement contained in the mort- 
gage, and the receipts for same forwarded to the bank. 
Punctuality in attending to this is particularly requested. 

3. Unless taxes, assessments, interest, etc., are paid before 

, the bond and mortgage will be placed in the 
hands of the attorney for the bank for foreclosure, without 
further notice. 


Large banks need to follow very closely the payment of taxes 
—and regular records are kept on cards. These cards are given 
once a year to a searcher, who notes thereon any amount due and 
in arrears, and these notes serve as a basis for sending notices as 
above. 

From California come tax agreements, signed by the bank, re- 
lating to the peculiar mortgage tax law in force in that state. 
In these agreements, the bank agrees to give credit for % 
ofthe interest on mortgage note provided the note maker pays all 
taxes assessed on the property during the continuance of the note. 

FIRE INSURANCE. 

The blank forms relate to 

1. Notices sent borrowers, in advance, of the expiration of the 
policy or policies; these usually say that unless renewals are re- 
ceived before noon on the expiration day, the bank will, for its 
protection, take out insurance at the expense of the borrower, 
charging the premium on the bond, (this provision is usually in- 
corporated in the mortgage and is sometimes printed in the 
notices sent, for the information of the borrower). 
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A good rule is to print on the reverse side of the notice, all 
rules, and regulations of the bank, regarding insurance. 

Some of the notices are sent by the bank to the agents who 
effected the insurance. 

2. Records of fire insurance policies and their expirations are 
kept on cards; a New York bank keeps its expiration card re- 
cords in boxes, one box for each month, and each box contain- 
ing a card for every day of the month, for 5 years (policies are 
not usually written for a longer period)—each card contains all 
the expirations for that day, and notices to borrowers are sent 
every day, 10 days ahead of due time. 

SUNDRIES OF INSURANCE. 


These show special blank forms used by the large banks for 
returning policies for change of ownership, or other causes; there 
are also receipts for policies of insurance borrowed from the bank 
for some purpose, and containing an agreement to return on or 
before a given date; also slips terminating or assigning interest 
in fire insurance policies. 

SUNDRIES. 

Other forms are 

Receipts, etc. relating to building loans. 

A statement of expenses incurred for appraising, searching, 
drawing mortgage, etc. 


Notice to borrower to make partial payments on account of 
principal of loans, as per order of the investment (or other) Com- 
mittee. 

Receipts for abstracts or certificates of title, borrowed from 
the bank for some purpose. 

(Zo be continued in the next number.) 


Joint Accounts in Savings Banks. 

The Committee named at the last Convention of the Savings 
Bank Section of the American Bankers’ Association at the Wal- 
dorf-Astoria in New York, September, 1904, has agreed upon a 
report, advance copies of which have been sent to all the mem- 
bers, and we herewith print it for the information of our readers. 

It will be seen that the Committee is decidedly opposed to uni- 
form legislation for joint accounts, and recommends that suitable 
forms of declaration be adopted, to be signed by both depositors 
when opening such accounts; but, as the laws differ in the several 
states, it finds itself unable, for the present, to recommend any 
one uniform statement or declaration. 

In our July number we printed copies of many such declara- 
tions, used by Savings Banks in all parts of the United States, 
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and found in the collection of Printed Forms of the Savings 
Bank Section of the American Bankers’ Association. 


Report of Committee appointed in pursuance to the following 
resolution adopted at Convention of the Savings Bank Section, 
American Bankers’ Association, in New York, Sept. 13, 1904. 

Resolved, That the Chairman appoint a committee of three to 
consider the question of a form of uniform law, regulating the 


accounts of depositors opened in two names, and report at the 
next meeting. 


‘THE Committee will preface their report with the following 
communication from Mr. Thomas B. Paton, Honorary Counsel 
to the Section, received in reply to a request that, for their infor- 
mation, he should draw up a tentative form of statute, in re- 
gard to two-name accounts. 
NEw York, April 6, 1905. 
Mr. William Hanhart, Secretary, Committee on ‘‘Two-name’’ Ac- 


counts, Savings Bank Section, American Bankers’ Associa- 
tion, New York, N. Y. 


My Dear Sir: 

In pursuance of your request, following the action of the Con- 
vention of the Savings Bank Section last. September, that I draw 
up a tentative form of statute to apply to the joint and trust 
accounts and which could be adopted in all the States of the 
Union, for submission to the Committee on “‘Two-name” Ac- 
counts, would say: 

I have given the subject due consideration and have prepared 
two forms of statutes, which I send you herewith. 

The object of the proposed act conferring upon a depositor 
the power to nominate another to whom the balance, or any por- 
tion hereof, due by the bank at the time of his death, shall be- 
long and be payable, is to enable a depositor, while retaining 
full ownership and control during his life, to pre-arrange a dis- 
position of the same when he dies. It has the same effect as 
if he made a will bequeathing the amount to the nominee or 
nominees, and obviates the preliminary trouble and expense of 
will-making and the subsequent probate proceedings. In the case 
of a multitude of small depositors, their savings bank accounts 
are substantially their all, and by legalizing this method of 
testamentary disposition it confers a real benefit upon a numer- 
ous body of depositors who, otherwise, would not take the pre- 
caution of making a will and who often, by attempting to make a 
testamentary disposition by some form of trust or joint account, 
have their intention frustrated by some legal ruling that what was 
plainly their own property, owned and controlled by them during 
their life, cannot be disposed of, at their death, in such manner. 

Concerning the other act as to joint accounts or accounts 
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which are put in two names, and often made payable to eithe: 
or the survivor, it does not seem advisable that legislation should 
attempt to regulate titles during lifetime of the parties by pro- 
viding that ownership vests in the two parties jointly. Some. 
times when these accounts are created, both parties have property 
rights therein; more often, one owns the account and puts it in 
a joint form that the other, generally a relative in whom he has 
confidence, may have the power also to withdraw during his life- 
time should occasion arise, and shall take by survivorship in 
case he dies first. In such cases the original owner practically 
retains control. Legislation which would give the other party 
property rights in the account, when none was intended during 
the lifetime of the original owner, would in many cases frustrate 
the design of such accounts and be unjust. The limit to which 
legislation may appropriately go, it would seem, would be to 
provide for or regulate payment by the bank of such accounts 
during the lifetime of the parties and, where they are made pay- 
able to the survivor, protect the bank in paying the latter. 

The form of Act submitted regulates payments of these ac- 
counts during lifetime of the parties and further, where there is a 
“survivor” provision, provides that upon the death of one, the 
money shall be payable to the survivor. This will protect the 
bank in making payment to a survivor as against representa- 
tives of a decedent who may claim he never parted with owner- 
ship during life. It is doubtful whether legislation should go 
further and ordain that the term “survivor’’ should carry the 
property to the latter. Doubtless it is the intention in the large 
majority of savings accounts payable to A or B or the survivor, 
that upon the death of one, the survivor shall become sole owner; 
but there are cases where such is not the intent. The Act, as 
submitted, is tentative and designed to bring up this question 
for full consideration. If thought best that the term ‘survivor’ 
should, at death, have property-conveying force, the Act could 
be changed to read ‘Upon the death of one the moneys due upon 
such account shall belong and be payable to the survivor.” 

The proposed legislation has been drafted in two separate 
acts, regulating respectively accounts having nominees, and joint 
accounts. If thought desirable both might be incorporated in a sin- 
gle act. They are submitted for consideration of the committee. 

Very truly yours, Tuomas B. PATON. 


Aw ACT TO CONFER UPON DEPOSITORS IN SAVINGS BANKS POWER TO NOMI- 
NATE THE PERSON OR PERSONS TO WHOM ANY SUM DUE BY THE BANK AT 
THE DEATH OF THE DEPOSILOR, SHALL BELONG AND BE PAYABLE. 

Be it enacted, etc. 
1. Any depositor in a savings bank may by writing, executed as provided in this 
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Act, delivered at or sent to the office of the bank, nominate a person or persons to 
whom any moneys due by the bank to such depositor, at his or her decease, or any 
portion thereof, shall belong and be payable; and may from time to time revoke or 
vary such nomination by writing similarly executed and delivered. 

2. Such nomination shall be subscribed by the depositor in the presence of a 
witness, who must be some person other than the nominee, but may be an officer or 
employee of the bank; and such witness must also sign in that capacity, and add his 
or her address to the signature. 

3. It shall be the duty of the bank to which a nomination, as above, is delivered, 
to preserve the same and make such entries on its books or records as are requisite to 
clearly evidence the fact of such nomination. And, upon delivery to it of a revocation 
of such nomination, or of a new nomination in change or variance of a former nomi- 
nation, the bank shall preserve the same and make entries or records accordingly. 

4. Any such nomination, or any revocation thereof, shall take effect from the time 
of its delivery to the bank. The effect of an unrevoked nomination shall be that upon 
the death of the depositor making it, the moneys due by the bank to such depositor 
or such amount thereof as is specified in the nomination, or where the entire amount 
due by the bank is less than the amount stated in the nomination, then such entire 
amount, shall immediately be and become the property of the nominee or nominees 
therein specified, and payable by the bank to such nominee or nominees upon satis- 
factory proof of death and evidence of identification. But money acquired by nomi- 
nation shall be subject, in the hands of the nominee, to the lawful claims of creditors 
of the depositor, and to inheritance tax, where the same is imposed by the law of the 
State. 

5. A nomination is revoked by the following acts or events: 

(1) Delivery of revocation as above provided; 

(2) Delivery of a new nomination in change or variance of a former nomi- 
nation ; 

(3) By the death of the nominee in the lifetime of the depositor, save when 
the nominee is the child or other issue of the depositor, and dies 
leaving issue, and any such issue is living at the death of the depos- 
itor. In such case the nomination takes effect as if the death of the 
nominee had taken place immediately after that of the depositor, 
unless a contrary intention appears by the nomination. 

The making of a will by, or subsequent marriage of, a depositor does not revoke 
a nomination; nor is a nomination revocable in any other manner than as above pre- 
scribed. 

6. The following are appropriate forms of nomination and of revocation, but these 
forms are not exclusive of any other forms which substantially comply with the pro- 
visions of this act: 

FORM OF NOMINATION. 
(Address of Bank.) 


I hereby nominate 
. to receive at my decease the 
whole (or any designated amount) of the amount then due me by (name of Bank) 


upon deposit account No. ...... (or any other sufficient description of the account or 
accounts). 


oer 


In presence of 


(Signature and address of witness.) 
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FORM OF REVOCATION ON NOMINATION. 
(Address of Bank.) 

I hereby revoke the above nomination. 

(Dated, signed and witnessed in same manner as above.) 
FORM OF REVOCATION ON SEPARATE SHEET. 
(Address of Bank.) 

1 hereby revoke nomination executed by me on (insert date and description of 

nomination) which was delivered to (name of Bank) on 
(Dated, signed and witnessed in same manner as above.) 

7. Where a nomination or revocation is executed in any other state or country, 
the witness must be an officer qualified to take the acknowledgment or proof of a deed 
of real property situated in this state. 

8. Wherever a depositor making a nomination cannot write, the witness must sign 
the following certificate : 

“I certify that the foregoing nomination has, before being made by the depositor, 
been first audibly, clearly and distinctly read over to him (or her) in my presence and 
hearing, when the depositor appeared perfectly to understand the same and made his 
(or her) mark thereto in my presence.” 


= (Signature and address of witness.) 
This Act shall take effect 


AN ACT CONCERNING THE PAYMENT OF JOINT ACCOUNTS IN SAVINGS BANKS. 

Be it enacted, 

When an account in a savings bank is opened in the names of two persons jointly, 
or an existing account in a single name is changed to the names of two persons jointly, 
without in terms being made payable to either, such account shall be paid only upon 
the joint order of such persons. If to such account is added the words “or the sur- 


vivor,” upon the death of one, the moneys due upon such account shall be payable to 
the survivor. 


When an account is opened in a savings bank to the credit of two persons, or to 
an existing account in a single name is added the name of another person, and the 
account is, by its terms, made payable to either or the survivor, the bank may, during 
the life of both persons, pay either, and upon the death of one, the moneys due upon 
such account shall be payable to the survivor. 


Joint accounts in savings banks are usually opened for the 
convenience of customers who desire that during the life time of 
two depositors, either one may draw the funds on presentation 
of the pass book, and that at the death of either, the balance 
standing to the credit of the account, be paid to, or be subject 
to the order of the survivor without the cost and formalities of 
probating a will, or applying for letters of administration. The 
effect of these accounts is that the survivor takes and that in the 
meantime either of the two parties may withdraw part or the 
whole of the amount. The real ownership of the money when 
first deposited, or of any subsequent deposit, is never inquired 
about or questionedjby,the bank; the property is held in joint 
tenancy, the survivor taking. 

Some savings banks accept these accounts without asking any 
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questions, and require no declaration or agreement, it being un- 
derstood with the depositors that the bank will pay either of 
them on presentation of the book. 

The majority of savings banks, however, require the depositors 
to sign some form of declaration, reciting that the account is held 
for both of them, and authorizing the bank to pay either of 
them or the survivor of them. This declaration, when signed by 
both depositors on opening the account, is called a simultaneous 
declaration. It varies considerably in form, but practically all 
have the above matter embodied in them. 

We have carefully considered the proposed statute suggested 
by Mr. Paton as a means to effect the purpose intended by these 
accounts. 

At first glance, it certainly would appear to be very desirable 
to have such a law provide for a legal form to be complied with 
in opening an account in two names, or in adding a name to 
an existing account, and then having that action on the part of 
the depositor or depositors, decisive and not capable of review by 
the courts, except of course on the legal grounds upon which any 
legal instrument can be attacked. We must, however, consider 
this question in all its bearings; it is really twofold. 

1. Is such general legislation practicable, and is it capable of 
adoption in all the States? 

2. Admitting such legislation to be feasible, would it be really 
desirable and would it accomplish the desired results ? 

Answering the first question, this Committee entertains strong 
doubts as to the practicability of obtaining general legislation 
on the subject that could be passed and enforced in all the States; 
for any legislation to attempt to regulate such property rights, 
which of their nature are very diverse and complicated, would we 
believe, be hardly possible, and we also fear that in many in- 
stances, such legislation would defeat the intent of these ac- 
counts as they arenow opened; moreover, the judicial decisionsin the 
several States regarding these accounts, are so very conflicting that 
even if a general statute could be devised and adopted, it would 
after all, in many instances, be reviewed by the courts according 
to the special conditions existing in the different cases, and this 
would often defeat their purpose. 

In addition, we would say that the conditions are so different 
in the several States, both with regard to existing laws and to 
the character of the institutions, that in our judgment, no satis- 
factory statute of this character would have any prospect of pas- 
sage; aside from that, a very large expense would be involved 
for which the return, even if the efforts were successful, would be 
entirely disproportionate. 
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We have now to consider whether such legislation would be 
desirable at all, and we have no hesitation in answering this 
question in the negative for the following reasons: 

It must first be admitted that the actual property rights in- 
volved in the joint accounts of savings banks, are practically far 
beyond the knowledge of the banks. We take it that a bank, 
willing as it is to accommodate its depositors by opening joint 
accounts, must, as a paramount condition, consider its own safety, 
as well as protect its customers in making payments. If this 
safety and protection can be secured, not by general legislation, 
which will at all times be reviewable by the courts, and give end- 
less trouble both to the depositors and to the bank, but by the 
adoption of some standard form of declaration, to be signed by 
the depositors when opening the account, or by the original de- 
positor when adding a name to his account, the object will be 
realized in a greater measure, and in a more satisfactory way. 
It appears to us to be possible to devise such forms of declara- 
tion which would make the matter plain to the depositors, se- 
cure the bank in paying either or the survivor of them, and at 
the same time not attempt the impossible task of regulating 
present and ultimate property rights of which the bank really 
knows nothing, and desires to know nothing. 

To show how difficult this matter is becoming, we would men- 
tion that an amended inheritance or Transfer Tax Law, lately pas- 
sed by the New York Legislature, compels the banks, under a 
penalty of $1,000, to give the State Comptroller 10 days notice of 
intention to pay or transfer to the legal representatives of the 
decedent, or to the survivor, any deposit standing in the joint 
names of a decedent and one or more persons. This dangerous 
statute disregards the fact that a savings bank, in most cases, 
has no means of knowing whether one of the parties named in 
a joint account is dead or not; but according to the law, the 
penalty could be enforced just the same. 

Under this law, although as a matter of fact, in at least 75 % 
of all cases arising, there is no contention that any tax could 
really be assessed, the bank must notify in each case, or suffer 
the penalty. It is incumbent upon the bank to know whenever 
an attempt is made to withdraw a two name account, whether 
both the persons named are still living—which can be readily seen 
would be an absolute impossibility in any bank having a large 
number of depositors scattered all over the country. If this law 
is to be strictly enforced, and its repeal cannot be secured, the 
ultimate result will be the abandonment of two name accounts 
in New York State savings banks. These accounts were used in one 
form or another long before there was any thought of a_ suc- 
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cession tax, and were intended to enable the account to continue 
and be withdrawn without any formality in the event of the 
death of one of the persons named in the account, and as incident 
to this form of account, though not its only intent, the cumber- 
some and expensive proceedings of administration were avoided. 

The Committee believe that two name accounts meet a great 
need, particularly with depositors of limited means, and should 
be encouraged whenever they are not made impossible by ad- 
verse legislation such as above mentioned. 

After due consideration and deliberation, this Committee re- 
ports that they do not consider that general legislation regula- 
ting joint accounts in savings banks is either practicable or desir- 
able, and believe that the ends desired can be more easily and 
effectually accomplished by the adoption of suitable forms for all 
two name accounts, and suitable blanks to be used by savings 
banks. Owing to the differences in the practice of savings banks 
in the several States, and also the varying decisions of the courts, 
the Committee believes it unwise at the present time to suggest 
any uniform form, for use by all the savings banks. 

In conclusion this Committee begs to state that they do not 
consider that they have a right to go behind the strict letter of the 
resolution in pursuance of which they were appointed, and there- 
fore they have not considered the matter of trust accounts referred 


to in Mr. Paton’s communication especially as their inclusion would 
tend greatly to complicate a matter already sufficiently confused. 
Respectfully submitted, 
Benj. W. JOHNSON, Chairman, 


J. H. JoHNson, Committee. 
W. W. CLoup, 


American Bankers’ Association Convention. 

The following circular letter has been sent to the members of 
the Savings Bank Section, A. B. A.: 

September 9th, 1905. 
To the Members of the Savings Bank Section of the American 
Bankers’ Association: 

The date of the American Bankers’ Convention has been 
changed and is now definitely fixed; it will be held on the 10th, 
11th, 12th and 13th of October next in Washington, D. C. 

Delegates to the Savings Bank Section are requested on ar- 
rival at Washington to first register with Secretary Branch (10th 
floor, New Willard Hotel), and then come and register with our 
Secretary at our headquarters (mezzanine story, same hotel), 
and receive the Savings “badge.” 

Our Secretary will be prepared to register the delegates Mon- 
day morning, the 9th of October, keeping our registry and head- 
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quarters open during the whole of the Convention, viz., until the 
afternoon of October the 13th. 

The annual meeting of the Section will take place Tuesday, 
the 10th of October, at 10 o’clock sharp. 

Among the subjects that will be brought up for discussion, | 
will mention the following: 

First: The collection of printed forms, together with the ad- 
vertising matter, received from over 350 Savings Banks, will be 
on exhibition at our headquarters, and some action may then be 
taken by the Convention, as to their reproduction, or a selection 
of them, for sale to our members and others. 

Second: The proposal for monthly reports of deposits and 
withdrawals, mentioned in my circular letters of the 21st of Jan- 
uary and the 20th of February will be discussed, and should the 
project be indorsed and adopted, our secretary will be prepared 
to present to the Convention, for its consideration, a practical 
plan of working. 

Third: The report of the Committee on two name accounts 
will be read; Ihave caused this report to be printed and an advance 
copy of it is herewith enclosed, so that all delegates may come to 
the Convention fully prepared to discuss this important subject. 

It is also intended that a few papers on timely topics of in- 
terest to our members will be read at the meeting. Secretary 
Shaw has kindly consented to say a few words to the meeting, 
if he should be in Washington at the time. Comptroller Ridgely has 
also promised to address the meeting informally on the question 
of bank supervision, taking part in the discussion to follow. 

The meeting will be called to order at 10 a. m. sharp, on 
Tuesday, October 10th. Mr. Saul, President of the Home Savings 
Bank and Chairman of the Washington Committee on Savings 
Banks, will address a few words of welcome in behalf of the Wash- 
ington bankers, after which the Convention will begin its earnest 
discussion of matters, which to many of us are a loved life work, 
the safe-guarding and furthering of the savings of the nation. 

In conclusion, I may mention that the Washington bankers 
have kindly prepared a very varied and liberal programme of 
social entertainment to all delegates, including receptions, theat- 
rical performances, excursions, etc., and no doubt may be had 
that our members will spend a very pleasant time, in addition to 
the profits we shall all derive from a mutual interchange of views 
on the business of the Savings Banks throughout the country. 

Please inform the Secretary if you intend being represented and 
give the name of your delegate. 

Very truly yours, CHARLES E, SPRAGUE, 
Chairman Savings Bank Section, 
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THE LEGAL LIABILITY OF TRANSFER AGENTS. 


C. F. Morris, SECRETARY UNION BANK & Trust Co. oF MONTANA, 
HELENA, MONTANA. 


In banking and trust company circles much has been said in 
the last two years about the transfer agent, its functions and 
liabilities, and quite a contrariety of opinion has developed as 
to its status before the law. No cases in which the mooted ques- 
tions were involved have been adjudicated, and none of the states 
have enacted any statutes relative thereto. Such being the state 
of the law, those exercising the functions of a transfer agent must 
look to the general principles of law and from them reason to a 
basis of their responsibility. 

A transfer agent is one who issues and countersigns the cer- 
tificates of stock of a corporation. The business of transfer 
agency is practically confined to corporations, and generally to 
trust companies, and has now become recognized as one of the trust 
company’s usual functions. There appears to be no particular 
reason for the trust company acting in this capacity more than 
any other corporation, except that state laws regulating trust 
companies are, as a rule, more liberal than the laws controlling 
state and national banks, and as the duties of the transfer agent, 
as defined, are not in conflict with the granted authority of the 
several trust acts of the different states, they have been assumed 
by the trust companies, being akin to many of the recognized 
functions exercised by them. 

The transfer agent grew out of the need of evolving some plan by 
which fraudulent and over-issues of stock might be prevented,and now 
has become of such apparent necessity, that, by the regulation of 
the New York Stock Exchange, no corporation can list its stock 
for sale on the Exchange unless such stock bears the certificate 
of one or more transfer agents or registrars. But regardless of the 
stock exchanges, it is found that to have a transfer agent of well 
recognized financial standing is of great advantage in placing 
stock, and a new company usually appoints a transfer agent 
unless its stock is to be owned or controlled by local parties. 

The relation between the issuing company and the transfer 
agent is established by a provision in the by-laws of the issuing 
company, or by resolution of its board of directors. 

When notified of appointment, the transfer agent, if it accepts, 
requires the issuing company to furnish it with a copy of its 
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Articles of Incorporation, certified by the Secretary of the State 
in which incorporated; a certified copy of the By-laws of the 
issuing company; a copy of the Minutes showing votes electing 
the issuing company’s officers; a certified copy of any and all 
Minutes relating to the issuing of certificates of stock, authority 
to the transfer agent to sign or countersign the stock, with 
directions governing the delivery of same; signatures of officers 
authorized to sign the stock—all of which must be certified by 
the President and Secretary of the issuing company, and attested 
by the corporate seal. The issuing company is required to de- 
liver the stock certificate book to the transfer agent, the corporate 
seal, and the stock journal and ledger, and, if any stock has been 
issued before the transfer agent is appointed and enters upon its 
duties, a certified list of holders of such stock, giving addresses 
and number and amount of certificates. 

It is well understood in banking and trust company circles that 
the transfer agent undertakes to say to the purchaser of the stock 
which it has countersigned no more nor less than that such stock 
is a genuine portion of the capital stock of the issuing company, 
that the said company has been duly authorized to do business by 
the Secretary of the State in which the company is incorporated, 
and that the signatures of the officers to the certificates of stock 
are genuine. Thus the purpose of the transfer agent’s origin is 
accomplished. 

The transfer agent assumes the liability for irregular and ex- 
cessive issues of stock, and for forged signatures of the issuing 
company’s officers, if the stock be countersigned by it, but it 
does not assume any liability whatever as to the value of the 
stock. With that it has nothing to do. Neither does it assume 
any responsibility as to legal defects in the incorporation of the 
issuing company, nor for the default or misconduct of the officers 
concerning other matters than those relating to the issuing of 
the stock. It merely says to the purchaser of the certificates of 
stock bearing its name,—these are regularly and properly issued 
in accordance with the articles of incorporation of the issuing 
company, and conform to its by-laws; they are not in excess of 
the authorized capital, and are signed by the company’s author- 
ized officers. If these particular and specific things be not as 
represented by the transfer agent, it is responsible to the pur- 
chaser who depended upon its statements to the extent of the 
injury suffered, but there the responsibility stops. Otherwise to 
restrict or enlarge the obligation would be to impair the free 
and necessary commercial right of contractual power. 

To this conclusion many interested in the matter do not as- 
sent. They compare the transfer agent’s liability to that of a 
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trustee, or to that of an agent, while others contend that by 
the tse of the word “countersign,” which “has a well understood 
meaning in law,’”’ the transfer agent becomes liable as one of the 
original parties to the compact represented by the stock. 

A trustee owns the trust property, is invested with the legal 
title and holds it as principal subject only to its duty to the 
cestui que trust, while the transfer agent has no title in any of 
the issuing company’s property, and exercises no control over it 
whatever. It merely makes certain representations relative to 
the stock, and undertakes to say nothing about the property 
back of it. 

The relation differs from that of principal and agent in that 
all acts done by an agent within the scope of his business are 
the acts of the principal and not the acts of the agent; when 
authoritatively done the acts of the agent bind the principal and 
the agent avoids all liability. The transfer agent acts, not in 
place of the issuing company, but in support of it, and is inde- 
pendently, though collaterally, responsible for the default of the 
issuing company relative to those things which the transfer agent 
undertakes to guard the investor against, viz. : irregularly issued 
stock. 

The transfer agent cannot be held to any ultra-contractual 
liability merely because it countersigns the certificates of stock, 
without establishing new rules of law to apply strictly to transfer 
agents, and it may be safely assumed that the courts will not 
indulge such departure from uniform policy. 

The President of a bank countersigns a check, but no one as- 
sumes to hold such officer personally liable on the failure of the 
bank. The Referee in Bankruptcy is, by statute, required to 
countersign all checks issued by the Trustee, but if the bank 
where the bankrupt funds were deposited should suspend, and the 
bond protecting such deposit prove worthless, the holder of the 
check could not go back to the Referee for redress merely because 
the latter countersigned the check. Thus it is evident that com- 
mercial paper may be countersigned and the party countersign- 
ing does not assume any liability as to the property value repre- 
sented by the paper. The countersigning is not for that purpose. 

It is believed from a careful analysis of the purposes and in- 
tentions of the parties, and a digest of the laws controlling agents 
and fiduciaries, keeping in mind the fact that custom is a strong 
factor in leading the courts to a decision when the question to 
be passed uponis new, that one will beled to form the conclusion that 
the obligation of a transfer agent is practically that of a guar- 
antor. “It is a collateral promise to answer for the performance 
of the duty or obligation of another, liable therefore in the first 
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instance, in the event of his failure to perform the same.” The 
issuing company is liable for defective or over.issues of stock in 
the first instance, and the transfer agent is a guarantor against 
injury arising from defective or over-issues, and is collaterally 
liable. 

The obligation being that of a guarantor, it can hardly be 
contended with reason or justice that the purchaser of stock 
countersigned by the transfer agent may hold such guarantor to 
a liability never contemplated by the parties who entered into 
the contract. The purchaser knows it is not the stock of the 
transfer agent, and if he base his confidence in the stock on the 
fact that the transfer agent’s name is on it, should inquire as to 
the limit of the transfer agent’s liability, and the place to deter- 
mine the extent of such liability is the by-laws of the issuing com- 
pany, to which the purchaser, as a rule, subscribes when the 
stock is issued to him. 

In any event the transfer agent may avoid all responsibility 
to the purchaser of the stock other than that which it intends 
to assume, as outlined herein, by having such purchaser subscribe 
to the by laws of the issuing company, wherein the duties of the 
transfer agent are set forth. The purchaser thus becomes a 
party to the contract, and will be controlled by its terms. 


WE ARE REQUESTED by Mr. Herbert P. Wenig, Auditor of the 
Windsor Trust Company, of New York, whose able article on the 
“ Treatment of the Profit and Loss Accounts of Stocks and Bonds 
in Trust Companies’’ appeared in the last issue of the JOURNAL, 
to state that the form of the special ledger, of which he gave a 
copy, was originally compiled by, and should have been credited 
to, Mr. Levester G. Ball of the United States Mortgage & Trust 
Company of New York City. 


THE WINpsorR Trust Co. will open its down-town office, corner 
of Cedar and Nassau Streets, at the beginning of next month. 
This enterprising and powerful institution has reached the ten 
million dollar mark in deposits—truly a fine showing since De- 
cember, 1902, when it first began business; its growth has been 
remarkably rapid, along modern and conservative lines. The 
opening of a down-town office, in the centre of the financial 
activity of New York, will undoubtedly greatly enlarge its business 
and bring it to the forerank among the largest institutions of 
its kind in the Metropolis. 
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MICHIGAN’S UPPER PENINSULA—THE Cop- 
PER COUNTRY.—It may be fairly said that the 
prosperity of our whole community is depend- 
ent upon a single industry, which, as a general 
proposition, is hardly regarded as a desirable 
condition. But Houghton county enjoys the rare 
advantage of depending upon a commodity 
which has displayed remarkable stability of 
During the last fifteen years, the aver- 
age price of Lake copper has beena little over 13 
cents a pound, and during that time, the varia- 
tions either up or down from this average have 
at only two periods exceeded 20 per cent. The 
first of these was after the crisis of 1893, when 
the price was for a few months under Io cents 
a pound; the second during the years 1899 to 
1901, when certain philanthropic gentlemen in 
the East strove to convince the public that 17 
cents was about the proper figure. These two 
periods of extreme high and low prices were 
the results of very abnormal conditions and sheer 
manipulation. 


value. 


Not only has the price of our unique product 
shown this remarkable stability.when contrasted 
for example with iron, wheat, corn or cotton, 
but the mines of the district have steadily con- 
tinued production with very littie regard to the 
varying price of the metal. Our mines are 
equipped and operated on such broad and ex- 
censive lines that temporary suspensions are out 
of the question, so that, while market fluctua- 
tions are necessarily reflected in the returns to 
stockholders, our local conditions are but slightly 
affected by them. In consequence, there is 
probably no portion of the United States of cor- 
responding extent and population where in- 
dustry has been carried on so regularly and con- 
tinuously, where wages have been so unfailing, 
where labor disturbances have been so few and 
unimportant, and where such a high general 
level of prosperity has been maintained as in 
this compact little copper country which wel- 
comes you to its hospitality. 

A place in which panics and depressions are 
unknown, in which every man has money in the 
bank, and where everyone’s note is as good as 


a government bond, would seem to furnish all 
the requirements for a banker's paradise, still, 
I dare say some of my more critical brethren 
might regard our sometimes rather plethoric re- 
serve as a “fly in the ointment.” 

A word more and I will spare you further al- 
lusions to our peculiar industry. .To anyone 
who has not carefully studied the subject, it is 
a matter of curious speculation what becomes 
of the present large output of the red metal. 
Most obvious, of course, are the vast amounts 
required for arms and munitions of war, the 
equipment of railroads, and for electrical devel- 
opment. But there are a multitude of small 
uses, which, though individually insignificant, 
in the gross consume far greater quantities. I 
may cite for example that one manufacturer in 
the Naugatuck valley daily converts ten thous- 
and pounds of thin sheet copper into shoe eye- 
lets; another, each day in the year, turns out 
over twenty thousand pounds of brass buttons. 
A much larger quantity is daily consumed inthe 
manufacture of chandeliers, lamps and their fix- 
tures. Then come tons of pinch beck and an 
endless variety of small wares that are found in 
every shop and household. Altogether, the 
world’s output of copper, large as it is, and in- 
creasing annually at the rate of about 10 per 
cent., barely keeps pace with the consumption. 
Indeed, it is said by the best authorities that a 
cessation of supply would cause a copper famine 
in thirty days.—FROM ANNUAL ADDRESS OF 
PRESIDENT SEAGER, AT MICHIGAN BANKERS’ 
CONVENTION, 

LEGISLATION PERTAINING TO MICHIGAN 
BANKING INTERESTS.—A meeting of the leg- 
islative committee of the association was held 
at the secretary’s office on Saturday, March 18th, 
1905, at which there were present the following 
members of the committee: Hon. Chas. E. 
Townsend, Jackson, chairman; Wm. Livings- 
ton, Detroit; D. W. Briggs, Saginaw; Assistant 
Secretary Waine and George W. Bates. 

This meeting was for the purpose of discus- 
sing a plan of procedure to further the interests 
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of the Negotiable Instruments Bill, which would 
come up before the legislators at Lansing within 
the next few days. The legislative committee, 
at the request of M. W. O’Brien, president Peo- 
ples Savings Bank, adjourned to that bank and 
went into session with a committee representa- 
tive of a local organization of state bankers. 

At this meeting legislation pertaining to the 
banking interests of the state was fully dis- 
cussed, especially that a more explicit under- 
standing and amending of the iaws pertaining 
to legal holidays (especially election days); also 
legislation pertaining to securities for loans. 

The association, during the year, was in re- 
ceipt of considerable correspondence from its 
members throughout the state asking the influ- 
ence of the association in different phases of leg- 
islation pertaining to bankiyg interests, and the 
association, together with the legislative com- 
mittee, did considerable work in banking legis- 
lation, and it was due in a great measure to 
their efforts that the Negotiable Instruments 
Bill became a law.—FROM REPORT OF Ex- 
ECUTIVE COUNCIL AT CONVENTION OF MICH- 
IGAN BANKERS’ ASSOCIATION. 


RAILROADS AND BANKS.—Railroads are 
large borrowers of money; while the banks of 
the country (including in that term trust com- 
panies) are the controlling factors amongst the 
lenders of money. Therefore, the relation be- 
tween the railroads and the banks, or railroads 
from the banker's standpoint, is of the greatest 
importance, and a matter with respect to which 
the people generally should be informed. 

The first step to a proper understanding of 
this relation is aknowledge of what a railroad 
is and an appreciation of the work railroads are 
doing. 

To most people the rails and cars of a railroad 
and the employees that they come in contact 
with, or see engaged in the discharge of their 
duties, make up all they ever think of asa rail- 
road. Others add to this conception a body of 
men who chiefly live in New York and who are 
called directors, and are popularly supposed to 
own the road. Even statesmen often seem to 


forget that these are but imperfect conceptions 
of a railroad. 

They forget that between two and one-half 
and three millions of men in the United States 
earn their daily bread by work as railroad men, 
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and that between ten and twelve millions, 
more, of men, women and children are ho 
and clothed and fed through such work. T 
forget, also, that the greatest part of the ¢ 
ings of a railroad is paid out in wages and t 
and that but a small per cent. goes to the st 
holders, and that the average wages paid by 
railroads exceeds the average dividends paid t 
stockholders. 

A true picture of the railroads of this country 
must include all these people, and hundreds of 
thousands of those who have invested the sav- 
ings of a long life of toil in railroad stocks and 
bonds, and the widows and orphans, and chari- 
table institutions, to the number of thousands 
upon thousands who are dependent upon rail- 
road dividends and interest upon railroad bonds 
for their support. No conception of a railroad 
can be a safe basis for its regulation and con- 
trol that loses sight of the interest of these mil- 
lions of wage earners, and the many investors 
who have put their earnings in railroad securi- 
ties—earnings just as honestly acquired as 
money invested in lands or any other industry. 
There is another feature of railroading in this 
country that both the people and the statesmen 
should ever keep in mind, and that is that rail- 
road rates are lower in the United States than 
in England, or in any country where the roads 
are operated by the government. Speaking 
generally, it may be said that the average rail- 
road freight rate in the United States is half, or 
less, than like charges in Europe, or in New 
South Wales, Australia, in which latter country 
the railroads are owned and operated by the 
government. To emphasize this statement, | 
venture to mention one or two comparative fig- 
ures. Thus the average freight charge on the 
North Eastern Railway, the third largest system 
in England, is 2.34 cents per ton per mile, while 
the average like charge on the Pennsylvania road 
east of Pittsburg was in 1903, 5.96 mills per ton 
per mile, and on the B. & O. 5.56 mills per ton 
per mile. Each of these three roads 
about one-half of its freight earnings from min- 
eral traffic, and therefore they may be justly 
compared. Again, the average earnings of 
American roads have fallen from 1.990 cents 
per ton per mile in 1870 to 0.763 cents per ton 
per mile in 1903; that is, the rate in 1903 was 
less than 40 per cent of what it was in 1870. 

The work that the railroads of this country 


derives 
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are doing can be more easily imagined than des- 
cribed. We have an unconscious appreciation 
of their work, just as we have an unconscious 
command over our muscles. In each case we 
chiefly take note of results. But back of these 
results are causes, and these causes must be 
preserved and kept efficient. The muscles 
must be kept healthy and strong if we would 
continue to use them, and if we would continue 
to enjoy the blessings that come to us through 
railroads, we must preserve the capital invested 
inthem and keep it remunerative, for to destroy 
it as a remunerative investment would be con- 
fiscation. 

The railroad situation in America has one 
feature that is probably not found elsewhere in 
anything like the same degree; that is, both the 
State and Federal Governments exercise the 
most vital and far-reaching control over them, 
without assuming the slightest responsibility to 
them, or to their security holders, as to the re- 
sult of such control. 

As banks lend upon railroad bills of lading, 
they are, of course, interested in making those 
obligations safe and certain, and as a practical 
proposition there is but little, if any, legislation 
desired in this respect; and the railroads, the 
shippers, and the banks will continue to work 
together, harmoniously, in furtherance of their 
common desire to strengthen bills of lading as 
No legislation, either State or Fed- 
eral, has adversely affected bills of lading as a 
collateral security; but both State and Federal 
legislation, either actual or threatened, has made 
railroad securities and general railroad credit a 
matter of attention, if not of concern, amongst 
bankers. 

Che state of Texas has for some years fixed 
the amount per mile for which railroad stocks 
and bonds may be issued, and yet according to 
the public press of a few weeks since, the rail- 
road commissioner of that state was threatening 
to impose a freight rate that the roads contended 
would make it impossible for them to pay in- 
terest on their bonds. At its last session the 
Missouri legislature passed a freight rate bill 
which the railroads in the state denounced as 
confiscatory, and the enforcement of which they 
are endeavoring to prevent by injunction pro- 
ceedings. If it be true, as is claimed, that this 
law reduces freight rates in the state on the 
average 20 per cent. and requires live stock to 
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be carried for less than some building materials, 
such as cement, it seems to me that the state 
would have the burden of proving that the law 
is fair and just, for it would seem to be most 
unfair and most unjust. 

The president of the United States has also 
recommended legislation that has stirred to its 
depths the American railway world. A notice- 
able feature of the national situation is that the 
proposed legis'ation originates with the execu- 
tive, and not the legislative branch of the gov- 
ernment, though a great abundance of law which 
is at the command of the President for the cor- 
rection of undoubted evils remains unenforced. 
Next to railroads, banking is the most govern- 
mentally regulated industry known to modern 
life,with the possible exceptior of the retail liquor 
trade. But so far both National and State regu- 
lation of banks has been for their security, 
(though in some respects they may be unneces- 
sarily trammelled,) and not for their destruc- 
tion, or ina hostile spirit. A sufficient explana- 
tion for this is found in the fact that the people 
at large are virtually partners in the banking 
ventures of their respective sections. But it is 


startling to feel that the immunity of any great 
enterprise from hostile legislation is dependent 


upon the fact that the masses are interested in 
it. Let us hope, therefore, that there are better 
reasons for the legislation of which the railroads 
complain than the covetousness of the people, 
and their determination to appropriate to their 
own use without just compensation individual 
property. If such motives and purposes are to 
dictate legislation we will soon be driven into an 
industry-killing and ambition-strangling social- 
ism. That both banks and railroads are proper 
subjects for state regulation no one denies, and 
an instance where the state can and should legis- 
late with respect to railroads is found in those 
provisions of law which prohibit the giving of 
rebates and unfair advantages to one shipper 
over another, and the authorities should see to 
it that the railroads cease giving secret and un- 
just preference of all kinds. But that which 
will affect the earning capacity of the railroads 
of the country should be undertaken only after 
the most painstaking investigation, with a deep 
sense of responsibility and a purpose devoid of 
everything but a desire to act justly and wisely. 

While the bankers are immediately and vitally 
interested in the prosperity of railroads, they 
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are hardly more deeply concerned about the 
matter than millions of others, for if the actual 
and proposed legislation with respect to rail- 
roads is to affect them as injuriously as the rail- 
road managers contend will be the case, depend 
upon it that the effects of such legislation willbe 
felt by uncountable multitudes all over the land, 
including the 12 or 15 millions who are depend- 
ent upon a railroad wage for their daily support, 
and that the banks will take better care of them- 
selves in the threatened storm than can these 
millions of people.-—WALKER HILL, AT WASH- 
INGTON BANKERS’ CONVENTION. 


LUMBERMEN’S ACCOUNTS.—I should say 
that when a logger’s account involving advances 
is offered to a bank, the banker's experience 
and training should be such as to enable him 
to judge confidently of the final outcome of the 
proposition. In other words, the banker must 
be able to bring training and experience to bear 
upon all the elements that go to make up 
a money-making or money-loaning logger’s 
“show.” The banker must consider— 

1. The man himself; his character, experience 
and record in the business. 

2. His financial responsibility, and the amount 
of free capital at his command to operate with. 

3. The probable maximum amount of assist- 
ance needed from the bank. 

4. In case such maximum is called for, what 
would then be the ratio of security to loan. 

5. The character of the “show,” whether ex- 
pensive or inexpensive logging. 

6. The timber to be logged, whether of the 
kind and quality desired by the mills to which 
it is tributary. 

7. Its accessibility and the probable time 
elapsing between the felling of the tree and its 
arrival at the sawmill. 

8. The quantity of timber to be logged, and 
whether it will justify the cost of opening up 
the “show.” 

g. The probable expense in labor, machinery, 
etc., in taking the log from the tree to the mill. 

10. The cost of the stumpage. 

11. The probable net operating profit to the 
logger. 

Unless the banker is qualified to judge com- 
petently on these points, he is liable to take on 
business that may embarrass, annoy and dis- 
appoint him. 
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The logger is almost invariably an optimist 
I have never known but one exception. For 
the sake of doing business, he wi!l take long 
chances. It devolves upon the banker to be 
able to judge for himself, because if he is back- 
ing a losing proposition, he discovers when he 
decides suddenly to quit that he is face to face 
with a string of labor liens that he must take 
care of in order to protect his mortgage.—W. L. 
ADAMS OF HOQUIAM,AT WASHINGTON BANK- 
ERS’ CONVENTION. 


INTEREST ON DEPOSITS AND SAVINGS Dk- 
PARTMENTS.—I have never considered it good 
policy for a commercial bank to pay interest on 
deposits. Iam told, however, that many com- 
mercial banks do that sort of thing, either direct- 
ly or indirectly. In some cases I knowthat 1'4 
to 2 per cent. per annum is allowed on such de- 
posits. I have heard of cases where commis- 
sions have been offered for bringing in deposits. 
Even where the consideration is not a cash in- 
terest payment on deposits, favors in the way 
of exchange, free collections and overdrafts 
have been extended to favorite depositors carry- 
ing large daily balances. It is not supposed 
that these practices obtain in either Oregon or 
Washington. 

I know that commercial banks have much to 
contend with in the matter of savings banks 
doing a mixed business. This has compelled 
many commercial banks to provide a savings 
department or to organize a savings bank as an 
auxiliary. 

This commingling of distinctive bank features 
is not good for either class, and is entirely un- 
necessary in the larger cities and towns. It is 
a branch of the unholy frvit engendered by 
competition. 

Excessively large deposits in savings banks 
ought to be prohibited by law. They are a 
menace to the small depositors in cases of a 
stringency in the money market. 

The payment of interest on what are com- 
monly known as commercial deposits ought 
also to be prohibited by law. The line between 
a savings bank and a commercial bank should 
be more distinctly drawn. Theattempt to carry 
out both features under the same organization 
is almost certain to lead to embarrassing con- 
ditions —BENJAMIN C. WRIGHT, AT WASH- 
INGTON BANKERS’ CONVENTION. 
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felt that, sooner or 
later, they would be 
compelled to enlarge 
the bank’s quarters, 
andacorporation was 
formed, known as the 
Commercial National 
Safe Deposit Compa- 
ny, for the purpose of 
selecting a site and 
erecting a new build- 
ing wherein the Com- 
mercial National 
Bank could secure 
banking quarters that 
would meet the re- 
quirements of their 
increasing business, 
A site on the north- 
east corner of Adams 
and Clark Streets was 
selected and a new 
business block is to be 
erected which will be 
2uvii eee : 18 stories in height 
UR  . . nana 
mine 2 Ul iii Hi WD Wea abat i= The building will 
eR: 3 ii Wa Ti || have a frontage on 
. ee sate 





Adams Street of 181 
feet and 190 feet on 
Clark Street. 

The ground (or first 
floor) will be occupied 
by the Commercial 
National Safe Depos- 
it Company, which is 
to own and construct 
the building. It will 
have a vault 25 feet 6 
inches x 44 feet, which 
will contain about 

'T’HE best indication of a bank’s progress is 10,000 boxes. The room - “sf ee 
the fact that it has outgrown its i me pomnapeei ovo pear mre 
é ;. For some time the management of pon, com 2 . , ent. 
Soccaane ar er Bank, of Chicago, have The entire second floor will be occupied by 
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the Commercial National Bank, together with 
about one-half of the third floor. The style of 
the building will be of Italian Renaissance. The 
three lower floors-will be of light gray granite 
and the upper part of terra cotta. The main 
entrance will be finished in Italian marble. 

The building will be equipped with every im- 
provement known to modern mechanism, and 
the banking offices will equal in the way of 
light, heat ,ventilation and convenience, both for 
its customers and its working force, that of any 
other banking quarters in the country. 

We present herewith a view of the exterior 
of the new building taken from the architect’s 
drawing. 

The Commercial National is one of the lead- 
ing financial institutions west of New York, and 


IDENTIFICATION 


fk, PMUND MITCHELL, in September issue 
of “ The World To-day” contributes an in- 
teresting article upon this subject, in which he 
shows that the system of finger impressions as a 
method of identification of criminals is fast re- 
placing the system of Bertillon measurements, as 
an infallible means of identity, among the chiefs 
of police of the United States and other countries. 
Concerning the past recognition and practical 
uses to which finger impressions have been put 
as a method of identification, Mr. Mitchell says: 
There is nothing really new in the identifica- 
tion of individuals by their finger-prints. From 
time immemorial the Chinese have known the 
fact that every man carries on his finger-tips the 
proofs of his identity, and passports in the Cel- 
estial land have consisted of a government- 
stamped piece of oil paper on which the traveler 
has to record his digital-marks before setting 
forth on his journey. So in India, where deeds 
transferring land have for centuries past been 
signed among the illiterate peasantry by a 
thumb-mark. Within recent years the govern- 
ment of India has extended this native custom 
to postoffice savings bank books, military and 
civil pension certificates, emigrants’ contracts, 
mortgages on growing crops, and other ransac- 
tions where false personation has to be guarded 
against or an authenticated acknowledgment of 
money received has to be made. Naturally, 
also, the system was promptly adopted for the 
identification of criminals, and it was an Indian 
police officer, Mr. E. R. Henry, inspector-general 
of police in Bengal, who carried to England his 


LAW JOURNAL. 


under the present management its progress 
been surpassed by few banks in the West. 

The officers are: James H. Eckels, Presi 
Joseph T. Talbert, Vice-President; Ralph 
Vechten, Second Vice-President ; David Ve: 
Third Vice-President; Nathaniel R. Losch, 
Cashier; George B. Smith, Assistant Cashier: 
Harvey C. Vernon, Assistant Cashier; H. 
Smith, Assistant Cashier and Auditor; Wm. T, 
Bruckner, Assistant Cashier; Foreign Depart 
ment—L. Schuetz, Assistant Manager. 

The directors are Franklin Mac Veagh, Darius 
Miller, William J. Chalmers, Charles F. Spald- 
ing, Robert T. Lincoln, Joseph T. Talbert, E. H. 
Gary, James H. Eckels, Paul Morton. 

The capital of the bank is $2,000,000, with 
surplus and profits of $1,750,000. 


OF CRIMINALS BY FINGER PRINTS. 


experiences in the work, and when appointed 
chief commissioner of police in London, intro- 
duced the method into New Scotland Yard. 


The article describes in detail the system 
which has been devised for the effective classi- 
fication and sub-classification of finger-print re- 
cords. While he concedes that the Bertillon 
system may not be inferior to the finger-mark 
system in this respect, he maintains that the 
latter system is superior in many other ways. 
We extract a portion of the article bearing on 
this matter of comparison of the two systems 


But, if adjudged equal on the score of effect- 
ive classification, let the two systems be com- 
pared on the other points. As regards the 
Bertillén method, we find (1) that delicate and 
costly instruments are required, (2) that only 
skilled persons can be trusted to take the meas- 
urements, (3) that the actual work of measur- 
ing an individual occupies over half an hour, 
(4) that the personal equation, or the liability to 
make errors in measuring or registering, can 
never be eliminated, while a single fractional 
error may render quite useless the entire record. 
Contrast the finger-mark system, where (1) a 
smooth metal plate, a little printers’ ink, a small 
rubber roller to spread the ink, and a sheet of 
paper are all the materials necessary, the entire 
outfit costing less than a dollar and being every- 
where readily procurable, (2) the merest tyro 
can take legible impressions, (3) five minutes or 
less suffice for the operation, (4) no error is pos- 
sible, as the record is simply a facsimile repro- 
duction of nature’s own marks of identity. 
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There is still another point of superiority. 
Finger-marks continue permanent through 
life. Injuries may partially destroy them, but 
as the injury heals the original lines. reassert 
themselves as before. In growing youth the 
ball of the finger enlarges ; so does the pattern, 
but its distinctive tracings are absolutely un- 
changed. The ten infallible witnesses to iden- 
tity thus remain with an individual from infancy 
to old age. The Bertillon method is applicable 
only to adults, when bone measurements have 
become fixed. Yet youthful criminals, for their 
own sake, as well as for society’s, are worth 
watching at every stage of their career, and the 
finger-print system is the only means of identifi- 
cation yet devised that enables this to be done. 

Not only is it virtually impossible that any 
man’s ten finger-prints,one after the other,should 
resemble in mere general form each of those 
of another man,the mathematical chance against 
any such coincidence being calculated by Pro- 
fessor Francis Galton, the eminent anthro- 
pologist and mathematician, as one hundred 
and sixty-four million against one, but it is 
equally impossible that any two finger-prints 
should be identical in every detail. 

Mr. Mitchell cites examples showing the use- 
fulness of finger-prints in bringing home guilt to 
the habitual lawbreaker and that the system 
also works just as efficiently for the protection 


of the innocent and wrongfully accused. 


Mr. Mitchell concludes: 


“For some time, no doubt, the two systems 
will be worked simultaneously in most coun- 
tries, as in France, where M. Bertillon now sup- 
plements his measurements with finger-prints, 
and in the State of New York, which for the 
past two years has also adopted the double re- 
cord of identity. This cautious procedure is 
both wise and necessary—necessary, because 
existing records of Bertillon measurements can 
only be replaced by the new finger-print re- 
cords as habitual prisoners come back into cus- 
tody ; wise, because police officers in all grades 
will gradually be taught the all-sufficiency of 
finger-prints for purposes of identification. 
Photographs will always continue to be of value, 
for the finger-print card of a suspect leads up 
to the pigeonholed photograph if he be an old 
offender, and in nine cases out of ten the iden- 
tification by portrait suffcesto secure admission 
of guilt or to prove it to the satisfaction of 
judge and jury. Again, when there is a hue 
and cry after a criminal, photographs must al- 
ways accompany finger-prints, because the pic- 
tured face is usually of ready service in effect- 
ing an arrest, even though the burden of proof 
as to identity may finally rest upcn the more 
infallible digital test. So, while the complicated 
Bertillon measurements will eventually disap- 
pear as no longer necessary, the “ rogues’ gal- 
lery” will remain as the complement of the 
finger-print system of criminal identification. 


PARIS BANKS AND THUMB PRINTS. 


One of the most recent developments of the 
system of police identification methods of M. 
Bertillon, who has done so much in that direc- 
tion, is the “ spoken portrait.” The idea is by a 
minute analysis of the face from a photograph 
to so describe a man that even if you never saw 
him you would recognize him at once from the 
analytical details supplied. The nose, for ex- 
ample, is divided into three general categories, 
large, medium and small, which in turn are sub- 
divided into concave, rectangular and convex. 
The ears, the lips and other features are treated 
in the same way and the eyes are the subject of 
very elaborate description. The details thus ob- 
tained are added to a dossier containing the 
thumb-prints and other human documents con- 
cerning criminals, and the result is a personal 


record which leaves a prisoner who has once 
been in the hands of the police very little chance 
of passing unrecognized. That the system has 
been proved to be a serviceable one is evident 
from the fact that in the Paris police force M. 
Bertillon’s latest development of the “spoken 
portrait” has been made a subject of compul- 
sory study, and the members of the force are 
taught to recognize each other from the analysis 
of the photographs furnished to them. That 
M. Bertillon’s method is likely to be useful in 
other ways is shown by the fact that several 
Paris bankers have, with the object of rendering 
fraud more difficult, requested their customers 
to add their thumb-prints to the documents be- 
longing to them in the keeping of the bank — 
Paris Correspondence in London Globe. 
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THE FIRST NATIONAL 


HE First National Bank of Chicago has to- 
day the best equipped banking offices in the 
United States, if notin the world. We present 
herewith a view of the exterior of the bank’s 
building, which is eighteen stories high, and 
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BANK BUILDING, FIRST NATIONAL BANK, CHICAGO. 


contains a floor space of eighteen acres and 
10,000 tons of steel construction. The entire 
cost of the building and site is considerably in 
excess of $5,000,000. The first three stories are 
occupied by the bank, the height of which aggre- 
gates that of an ordinary five story building. 
The growth of the First National Bank, of 
Chicago, has within a few years, given ita great 
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preponderance over all other banking institu- 

tions outside of New York. Its legitimate busi- 

ness methods have never for an instant excited 

envy or jealousy among its competitors. The 

volume of business, according to the statistics 
on file in the bank, amounted to 
$12,000,000,000 in 1903, while the 
government receipts for the year 
ending June, 1904, was approxi- 
mately $1,000,000,000. 

The bank has about five hun- 
dred and sixty employees. 

It has a capital of $8,000,000, 
surplus of $5,000,000, and its de- 
posits are nearly $100,000,000. 

The progressive spirit that 
seems to permeate the atmosphere 
of this institution,extends from the 
president down to the messenger. 
This can be attributed to the lib- 
eral treatment of its working 
force. Every employee from the 
president down is served with a 
luncheon in the bank’s dining 
room each working day at the 
bank’s expense. Other privileges 

include a bank library, a savings 
association that pays 5 per cent. 
interest on savings of the em- 
ployees up to a certain amount, a 
pension fund which amounts to 
$450,000 sustained by the bank 
and employees jointly, and a 
monthly paper, 7’he Review, that 
furnishes the banking news to the 
rank and file. 

At the beginning of the present 
year the management inaugura- 
ted a classification of the different 
branches of trade under separate officials, divid- 
ed into six divisions and seven departments and 
after six months’ trial they have demonstrated 
that it is the greatest improvement ever made 
in a banking institution. Under this classified 
arrangement all business of any one branch of 
trade is transacted under the department set apart 


for that respective business. A. PF. W. 
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THs department is carried on for the benefit of all subscribers, who are entitled to submit 
questions of general interest, and expect prompt and careful consideration thereof, without 


charge. 
is made to the contrary. 


The names and places of those submitting inquiries are published, unless special request 


For unpublished replies, of a private nature, a reasonable charge is made. 


Attachment of Savings Deposit. 


Deposit in assumed name subject to ajtachment. 


CHICAGO, September I, 1905. 
Editor Banking Law Journal : 

DEAR SIR:—A writ of attachment was 
recently entered against the account of a sav- 
ings depositor in one of the Chicago Banks, the 
said depositor having previously withdrawn his 
funds and re-deposited them under an assumed 
name. The question arises whether the bank 
can legally make such transfer; and, if so, can 
the moneys so deposited be held on the above 
writ ? Yours very truly, 

A SUBSCRIBER. 


Answer.-—Depositors often use the 
name of another person, or an assumed 
name, in opening accounts. Generally 
speaking, there is nothing illegal in this. 
Itis lawful for the bank to contract with 
a depositor in any name he chooses to 
adopt. Thecarrying of accounts in the 
names of others, or in assumed names, 
is frequently done by depositors in an 
attempt to shield the deposit from the 
claims of creditors. We think a bank 
should refuse to transfer an account 
from the real to an assumed name of 
the depositor where it knows his motive 
is an attempted evasion of an impend- 
ing attachment, but, generally, the 
bank does not or is not supposed to 
know, the motive, and the transfer is 
lawful. 

There is no question, however, in a 


case like the present, but that the 
moneys deposited in an assumed name 
can be held on the writ against the real 
depositor. Say John Smith is the 
depositor. The writ served on the 
bank in which John Smith is named, 
binds the money due by the bank to 
John Smith, whether the account stands 
in his name, or in that of Thomas Jones 
or of Peter Robinson. This, because 
the bank knows that it is indebted to 
John Smith, and to no one else, for the 
money standing in the assumed name. 

This isa different case from that where 
the writ does not correctly name the 
real depositor. For example, a Col- 
orado bank* carried an account with 
W.G. Motley. Acreditor garnished the 
bank with notice to answer to an in- 
debtedness to W. J. Motley. The 
cashier answered denying indebtedness 
to W. J. Motley ; then subsequently 
paid out in full, the deposit to the credit 
of W. G. Motley, upon his checks. It 
was held the garnishment did not hold 
the bank, in the absence of proof that 
the garnishee had actual knowledge of 
the identity of the debtor and the person 
named in the process. The court said 
that in the intricate and complicated 





* See Bank v. Bank, 5 Colo. App., 427. 





(730 THE BANKING 
business of banking, absolute exactness 
and particularity in regard to names is 
absolutely indispensable. There are 
many instances in which the surname 
and the first name are the same and the 
intermediate initial is all that distin- 
guishes one name from another. A 
bank disregarding the middle initial 
would very likely find itself in trouble 
by allowing one man to draw upon the 
account of another. When banks are 
necessarily held to such strict account- 
ability, it is not asking too much that in 
proceedings against them the individual 
sought to be reached should be so desig- 
nated as to leave no doubt in regard to 
the identity. Banks cannot presume 
that John A. Smithand John W. Smith 
are the same person. Creditors are 
supposed to know the names of their 
debtors, and in bringing suit should be 
held to bring the suit against the proper 
person or suffer the penalty of their 
own negligence. 

Upon this reasoning, a garnishment 
naming W. J. Motley, did not hold the 
deposit of W. G. Motley, although he 
was the debtor, where it was not estab- 
lished that the bank knew of the iden- 
tity of W. G. Motley with the person 
named in the process. A similar de- 
cision was rendered in Massachusetts * 
where a bank held a savings deposit of 
Sarah F. Sisson and was served with a 





* Terry v. Sisson, 125 Mass., 560. 
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writ naming Sarah Sisson. Subse- 
quently the writ was amended to ‘‘ Sarah 
F. Sisson,” but between service of 
the original writ, and the amendment, 
the bank paid the deposit to Sarah 
Sisson. In the absence of notice to, or 
knowledge by, the bank that Sarah PF. 
Sisson was the person intended to be 
sued, the bank was held not chargeable 
forthe money paid Sarah F. Sisson after 
service of the writ naming Sarah Sis- 
son. 

The facts stated in the present 
inquiry are, however, different. A 
writ is served naming John Smith, and 
the bank knows the John Smith named 
in the writ is the identical person who 
has a savings deposit with it, though 
under an assumed name. Clearly, in 
such a case, the deposit is held by the 
writ. In the Colorado case, first above 
referred to, the court in the course of 
its opinion used the following language 
which is especially applicable to the 
present case: 

‘*Where a person opens a bank 
account under a fictitious name, and 
the process is sued out in the real name, 
the identity should be established to 
the officers of the bank when it is sought 
to reach the fund. There is no doubt 
but that if actual knowledge of the 
identity was brought home to the 
knowledge of bank officials, the bank 
would be held chargeable.” 


Taxation of Real Estate of New York Banks. 


Question yet undecided whether Tax Law of 1901, under which shareholders pay one per cent. on total yalue of bank's 
assets without deduction for bank’s real estate, which is also taxed to the bank, is unlawful so far as it imposes 


double taxation on real estate. 


WHITE PLAINS, N. Y., August 12, 1905. 
Editor Banking Law Journal: 
DEAR SirR:—Can you advise us without too 
much trouble whether there is on record any 
test case deciding the question of the constitu- 


tionality of the law under which real estate be- 
longing to banks is assessed by local assessors. 
In other words, has it been decided by the 
courts whether taxing real estate of banks in 
this State is constitutional in view of-the uact 
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that there is a law taxing all the assets of a bank, 
which is in lieu of all other taxation ? 
PRESIDENT. 


Answer.—We are not aware that the 
question arising under the new tax law 
whether it is constitutional or lawful to 
tax the real estate of a bank locally, 
when the bank shares pay one per cent. 
on total value of the assets without any 
proportionate deduction for real estate, 
has yet been taken intocourt. We find 
no record of any test case since the 
enactment of the tax law in 1901. 

Under the former law, bank shares 
were assessed at the regular rate for 
state and local purposes, but in making 
such assessment it was provided that 
there should be deducted from the 
value of the shares a sum which bore 
the same proportion to such value as 
the assessed value of the real estate 
bore to the capital stock. Under the 
new law, there is a one per cent. tax on 
the value of the shares, determined by 
adding together the capital, surplus 
and undivided profits and dividing by 
the number of shares; but from this 
value, no deduction is permitted for 
real estate owned by the bank, which 
is still assessable, where situated, for 
state and local purposes. 

The case of Jenkins v. Neff, 163 
N. Y. 320, came before the New York 
Court of Appeals in 1900 under the old 
law. Stockholders of the First Na- 
tional Bank of Brooklyn asked a review 


Signature 


ASHEVILLE, N. C., August 19, 1905. 
Editor Banking Law Journal : 

DEAR S1R:—In view of the many decisions 
in cases where an official signs a note “John A. 
Smith, President,” and not “ The John A. Smith 
Company, by John A. Smith, President,” would 
like toknow why a Cashier or President of a bank 
is no. responsible individually on a draft or a 
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and correction of an assessment on the 
ground that the assessors had failed to 
make a proper deduction for real estate. 
The real estate of the bank had been 
assessed at $50,000, and that sum was 
deducted from the actual value of the 
shares. It was urged that the actual 
value of the shares was ascertained by 
putting in real estate at its full value 
of $93,000 as carried on the books of 
the bank. The argument was that this 
resulted in double taxation. The Court 
of Appeals said : 

‘*The fallacy of the argument of double 
taxation is very apparent. The bank 
carried its real estate on the books ata 
valuation of $93,000 ; the assessors of 
Brooklyn have placed it on the rolls at 
$50,000. Section 24 of the tax law pro- 
vides that a stockholder is entitled to 
have deducted from the actual value of 
the stock this assessed value. There is 
no double taxation for the reason that 
the tax law contemplates that a tax shall 
be imposed upon the actual value of 
the stock less the value of the real es- 
tate appearing upon theassessment roll. 


It is clear that the stockholders have re- 
ceived the benefit of this deduction.” 


Under the new law, shareholders have 
to pay one per cent. on the total value, 
and those banks which own real estate’ 
have to pay, in addition, tax on the real 
estate which has entered into the total 
value upon which the shareholders have 
paid. Itremainsto be decided whether 
such additional tax on the real estate 
is unlawful or unconstitutional. 


By Cashier. 


time certificate of deposit when he signs simply 

as President or Cashier, without the name of 

the Bank immediately above his signature. 
Yours respectfully, CASHIER. 


Answer,— Because the courts early 
made an exception to the general rule 
in the case of bank cashiers. In general, 
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an officer of a corporation who signed 
his name to a negotiable instrument 
as ‘‘president,” ‘‘secretary,” or the 
like, incurred an individual liability, 
the addition being regarded merely as 
descriptive of the person ; but in the 
case of cashier’s checks or certificates, 
or in case of paper made payable or 
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indorsed to a person as ‘‘cashier,” the 
rule became firmly fixed that the in- 
strument was, in the one case, the ob- 
ligation of the bank and, in the other, 
made payable to the bank, and was 
not the obligation of, or payable to, 
the cashier individually. 


Forged or Unauthorized Indorsement. 


Refusal by a drawee to pay a check, indorsement of the payee on which is palpably a forgery or unauthorized, is 
proper. 


CARROLL, IOWA, September 5, 1905. 
Editor Banking Law Journal: 

DEAR SIR:—Find enclosed a check which was 
presented to us through the clearing by the Ex- 
change Bank of Carroll. We returned same to 
them on account of irregular endorsement, as 
they made no mention of specially guaranteeing 
all endorsements. The check is dated Septem- 
ber I, 1905, and was presented September 2, 
1905. Endorsement of American Tobacco Co. 
appears to have been written by Sam Jones, who 
is one of their salesmen, and by him turned over 
to Frank Robinson who runs a hotel and cashed 
by him at the Exchange Bank. 


CARROLL, Iowa, September 1, 1905. 
First State Bank of Carroll. 


Pay to order of American Tobacco Co. $25 
Twenty-five and no-100 


Dollars. 
John Smith. 





American Tobacco Co. 
Sam Jones. 
Frank Robinson. 


EXCHANGE BANK. 
Paid 9-2, 05. 
CARROLL, IOWA. 

The Exchange Bank protested the item and 
claim that they will collect their charges. We 
claim they had no legal right to protest. It 
has slipped my memory as to whether the en- 
dorsement of American Tobacco Co. appeared 
as shown or whether the word by or per fol- 
lowed it to show that the endorsement was writ- 


ten by Sam Jones. If like shown on check, it 
appears a forgery; or, if signed by Sam Jones, 
the question comes up, by what authority ? 
Kindly let us hear from you on this in your 
next issue. CARROLL. 


Answer.—The action of the First 
State Bank of Carroll in refusing pay- 
ment and returning the check unpaid 
was undoubtedly correct. An indorse- 
ment of the signature of the Américan 
Tobacco Company, as payee, in the 
handwriting of one of its traveling 
salesmen is so palpably not the genuine 
indorsement of the company by its 
treasurer or other official authorized to 
indorse checks payable to it, that no 
other conclusion could be reached by 
the drawee than that, standing alone, 
it was a forged indorsement; or, if the 
indorsement was ‘‘The American To- 
bacco Company by Sam Jones,” it was 
presumptively an unauthorized indorse- 
ment, for it has been held in a number 
of cases even where traveling salesmen 
have been authorized to collect ac- 
counts, that an authority to collect, is 
not an authority to indorse the princi- 
pal’s mame as payee upon a check 
received in collection, and numerous 
banks have been victimized by cashing 
checks upon such unauthorized indorse- 
ments. Refusal of payment was, there- 
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fore, proper and justifiable, under the 
circumstances. Had the check been 
paid, the bank, even without a special 
guaranty, would doubtless have had 
recourse upon the Exchange Bank, 
either on the theory that it was a war- 
rantor, by its own endorsement, of the 
genuineness and sufficiency of prior 
indorsements, or on the theory that it 


733 


received money, without consideration, 
which it must repay. But there is no 
obligation to pay a check, the payee’s 
indorsement upon which is forged or 
unauthorized, even if the collecting 
bank offers a special guaranty, refusal 
to pay is proper, and no liability is 
incurred for protest fees. 


Certificate of Deposit to A or B. 


Deposit by A upon certificate payable to A or B—Upon death cf A, who retained certificate, deposit belongs to her 
estate, insufficient being shown to entitle B thereto—Payment on forgery of A’s name does not relieve bank. 


CORNING, N. Y. August 22, 1905. 
Editor Banking Law Journal: 
DEAR SIR:—This bank issued certificate of 
deposit as follows: 





Interest if held 6 months, 3 per cent. per annum. 
Interest ceases after one year. Not subject to check. 


BLANK BANK, 
CORNING, N. Y., Wovember 2, 1900. 
.. Mrs. Kate Smith. has deposited in this 
bank... Zwo hundred....... ..... Dollars 
payable to the order of....Se/f or Patrick 


Jones. .wpon return of this Certificate prop- 
erly indorsed. 
$200. 


Pa cahea ats meena , President. 





Indorsed : 
Mrs. Kate Smith. 


M. S. Smith. 


On July 22, 1901, Mrs. Kate Smith died with- 
out having drawn the amount of certificate. It 
s claimed M. S. Smith, the husband, indorsed 
her name, then his, and cashed the certificate 
through the X bank, to which bank it was paid 
by us. 

Did Patrick Jones’ interest in the certificate 
cease the moment of the death of Mrs. Kate 
Smith, thus vesting the fund in her legal repre- 
sentatives? Patrick Jones demands payment 
from the bank and threatens suit. 

Can you refer us to a decision covering these 
conditions? PRESIDENT. 


Answer.—We do not see, from the 
facts stated, that Patrick Jones has any 


claim whatever to the funds repre- 
sented by the certificate. So far as 
appears it was never delivered to him 
or in his possession and the mere fact 
that Mrs. Kate Smith, when she depos- 
ited the money, had it made payable to 
him in the alternative, as well as to her- 
self, was not sufficient to give him any 
property rights therein. At most, it 
was a mere authority to him to receive 
payment during her lifetime, on presen- 
tation of the certificate, which was re- 
voked at her death, and conferred no 


_ property rights or ownership in the 


deposit unless (which is not stated and 
does not appear to be the fact) it was 
not only her intention to give him the 
money, but such intention was consum- 
mated by delivery of the certificate to 
him during her lifetime. 

This conclusion is supported by 
numerous decisions. For example, we 
quote the following language of the 
Court of Appeals in Matter of Bolin, 
136 N. Y. 179: ‘*‘ That the moneys were 
deposited to the account of ‘Julia 
Cody, or daughter Bridget Bolin’ is 
not a fact from which any inference of 
a transfer or of a gift, arises. In the 
absence of other evidence, the transac- 
tion simply evidenced the purpose of 
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the depositor of the moneys that they 
should be drawn out by either of the 
persons named. The only presumption 
would be that the depositor so arranged 
for purposes of convenience * * *. 
The law never presumes a gift. To 
constitute a valid gift there must have 
been the intent to giveand the delivery 
of the thing.” 

Eliminating Patrick Jones, then upon 
the death of Mrs. Kate Smith, the de- 
posit belonged and was payable to her 
estate. The bank paid itupon a forged 
or unauthorized indorsement of her 
name by M.S. Smith. This would not 
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relieve the bank from liability to t). 
estate; and itis questionable whether : 
could turn around and recover the 
money from the bank which collecte: 
the certificate, in view of the rule that 
a bank is bound to know the signatur: 
of its depositor and cannot recove: 
money paid on a forgery thereof, this 
rule applying, we believe, with equa! 
force to the purported signature of a 
depositor, as payee of a certificate o: 
deposit, as when affixed as the pur 
ported signature of the depositor to a 
check drawn against funds subject to 
check. 


Simultaneous Presentment of Checks Exceeding Balance. 


Should bank reject all? If not, which pay and which reject ? 


ST. CHARLES, MINN., August 23, 1905. 
Editor Banking Law Journal : 

DEAR S1r.—Can you refer us to any decisions 
relative to the presentation of a bunch of checks 
together for payment, all of the checks being 
payable at the place of presentation. 

We have a case here where a bunch of checks 
was presented for payment, and it is not made 
clear that the checks were presented separately 
or in a bunch. Payment was refused on the 
whole lot for lack of funds, while the party after- 
ward claimed that he had funds with which to 
pay part of the checks. Was it not his duty to 
pick out such checks as he could pay whether 
the checks were presented separetely or in a 
bunch? 

We will thank you greatly for any matter you 
can refer us to relative to the point. 

CASHIER. 


Answer.—There is very little decided 
case law upon the subject of the bank- 
er’s duty as to the payment of simul- 
taneously-presented checks, aggrega- 
ting more than balance, but the balance 
being sufficient to pay some of the 
checks. If the checks are presented 
separately, of course the rule ‘‘first 
come, first served” applies; the bank 


should pay as presented as long as the 
fund lasts. But where a ‘‘ bunch” of 
checks are presented at the same time, 
the total exceeding the balance, we 
think, in Minnesota, in which state the 
rule is that a check is an assignment, 
that the safest plan for the bank is, 
first, to eliminate such of the checks, 
if any, as separately exceed the bal- 
ance, and then to pay the remainder 
of the checks, in order of their date, 
so long as the fund lasts. 

In the majority of states where a 
check is not an assignment the practice 
is, when checks are presented at the 
same time exceeding the balance, to 
pay any of the checks that are within 
the balance until it is used up and to 
reject the rest, the banker exercising 
his own choice which to pay and which 
to reject. But in states where a check 
constitutes an assignment to the payee, 
where drawn for an amount within the 
baiance, we think that the safest plan 
is to pay according to priority of date 
so long as the balance lasts. 



















The better opinion is that the bank 
is not justified in refusing all the checks 
when it has funds sufficient to pay some. 
The Superior Court in Chicago a few 
years ago rendered a decision upon a 
question of this kind (Sherburne v. 
Rickards, 15 B. L. J. 536). A depositor 
drew a check exceeding his balance and 
four days later drewa check within the 
balance. Both checks came together 
through the Clearing House. Payment 
was refused on both checks. The de- 


positor sued the bank for damages for 
refusal to pay the smaller check. The 
court held the bank should have paid 
the smaller check although it was the 
one later in date, and gave the deposi- 
tor damages of one cent and costs of 
suit. 


The well-known banking house of Dominick 
& Dominick are great believers in the future of 
the railroad properties of the Southwest, notably 
the Missouri, Kansas & Texas System, and have 
issued some interesting data in connection there- 
with. They point out the fact that these prop- 
erties. while occupying a territory equally as 
fertile as those East of the Mississippi River, 
have not until recently begun to develop on ac- 
count of being sparsely populated; that this is 
no longer the case is shown in the increased 
gross earnings of the above System from $16,- 


The Guardian Trust Company of New York, 
has moved into its new quarters, across the hall 
from the office it has occupied since it began 
business. The new room is one of the hand- 
somest banking rooms in New York, and is 
directly on the corner of Broadway and Maiden 
Lane. The space occupied now, is twice the 
size of the former, and the location is one of the 
best in the city. 

Since the change of management, which oc- 
curred March 1, 1905, the Guardian has made 
the best and most substantial progress of its 
career. At that time Charles L. Robinson, be- 
came the vice-president and act ve manager. 
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FUTURE OF THE RAILROAD PROPERTIES OF THE SOUTHWEST. 


THE GUARDIAN TRUST COMPANY, OF NEW YORK. 
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In Illinois the same rule exists as in 
Minnesota that a check is an assign- 
ment; but in the case cited the first 
check exceeded the balance, hence for 
that reason was not an assignment and 
the ruling was that the bank should 
pay a later dated check within the bal- 


ance. Had both checks been for 
amounts less than the balance, but the 
two together exceeded it, we think it 
likely the court would have held, when 
simultaneously presented, that the one 
prior in date was an assignment and 
should have been paid; and we think 
a plan of payment, based on priority of 
date of such checks out of the ‘‘ bunch” 
as are within the balance, safer for a 
bank in Minnesota, than one in which 
the entire ‘‘ bunch ” is rejected. 






000,000 in 1902 to over $20,000,000 in the last 
fiscal year. Furthermore, in spite of very large 
deductions outside of operating expenses for 
permanent improvements to the roadway, at 
least 10% was earned on $13,200,000 of preferred 
stock, a very satisfactory showing indeed. The 
bonds of this System are still selling relatively 
low in comparison with roads in the older sec- 
tions of the country whose earnings are not so 
large, and which do not occupy anything like 
so rich and promising a territory. 


Mr. Robinson brought with him to the Guar- 
dian a long experience in the banking business, 
and a host of friends. 

In the official statement issued under the call 
of the State Banking Department on Septem- 
ber 5th, the deposits were $3,504,214. This is 
an increase of $7,537,745 since March 14, 1905, 
and it certainly is a satisfactory showing. The 
capital is $500,000, surplus and profits $561,069. 

The offiers are; Frank W. Woolworth, presi- 
dent; George W. Fairchild and Charles L. Rob- 
inson, vice-presidents; Lathrop C. Haynes, sec- 
retary; J. Frank Chandler and Alfred M. Bar- 
rett, assistant secretaries. 


COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the 
New York Clearing House for the weeks ending Sept. 10, 1904, and Sept. 9, 1905, respectively, 
together with a computation of the proportionate increase or decrease of deposits for the year: 


BANKS. 





Bank of N. Y., N. B. A..... 
Bank of the Manhattan Co. . 
Merchants’ National 
Mechanics’ National 

Bank of America 


Phenix National 

National City 

Chemical National 
Merchants’ Exch. National.. 
Gallatin National 


Nat. Butchers & Drovers’.. 
Mechanics & Traders’ 
Greenwich 

American Exchange Nat... 
Nat. Bank of Commerce... . 


Nat. Bank of N. America... 


Hanover National 
Irving National 
Citizens’ Central National. . 


National Shoe & Leather... 
Corn Exchange 

Oriental 

Importers & Traders’ Nat.. 
National Park 


East River National 
Fourth National 
Second National 

First National 

N. Y. National Exchange. . 
Bowery 

N. Y. County National 
German-American 
Chase National 

Fifth Avenue 

German Exchange 
Germania 

Lincoln National 
Garfield National 

Fifth National 

Bank of the Metropolis 
West Side Bank 
Seaboard National 


First National, Brooklyn... 
Liberty National 

N. Y. Produce Exchange... 
New Amsterdam National.. 
Astor National 


Totals 


$1,130,486, 200 





Loans, 
1904. 


$ 20,568,000 
21,729,000 
19,348,200 
22,800,000) 
26,244,500 

3,260,000 
185,936,600 
24,865,200 
5,742,500 
9,100,600 

' 2,114,400 
4,551,000) 
2,510,600 
30,139,600 
173.735.7090 
23,840,200 
3,153,500 
6,160,200 
2,145,200 
17,292,500 
53,116,000} 
6,889,000) 
16,301,600) 
2,610,900 
6,818,100 


Loans, | 
1905. 


Deposits, 
1904. 








7,330,800) 
29,037,000} 
7:727,400) 
24,867,000) 
74,601,000) 
1,147,600} 
20,623,200) 
8,993,000) 
106,724,600) 
7,581,800! 
3,000,000) 
4,509,400) 
3,698,200) 
47,114,000) 
9,036, 300] 
2,703,900| 
2,757,900 
11,950,100) 
7,269,600 
2,536,500 
7,552,700 
3,154,000 
14,418,000 
4,112,000 
11,574,500 
5,090, 500 
5,865,100 
4,537,000 








$ 18,340,000) 
26,519,000 
13,109,800) 
21,218,000) 
23,109,100) 

5,849,000) 
188,822,700 
24,281,200) 
5,945,300) 
8,8 32,600 || 
2,449,100) 
5,010,000) 
4,018,500 
29,019,700) 

151,330, 100)| 

22,316,200)| 
3,332,500 
6,146,600) 
2,189,500) 
14,838,600) 
53.41 2,200)| 
7,240,000 | 
16,948 goo), 
3,131.500)| 
7,117,800) 
7+395,500)| 
30,7 38,000 || 
9,131,700) 
24,635,000 )| 
70,908,000) | 
1,176,700) 
20,801,100} 
9,7 39.000) 
102,229,300) 
8,859,200)| 
3,190,000} 
4,980, 500) 
253.900] 
46,823,600) 
9,984,200) 
3,114,800} 
2,458,900) 
13,405,800) 
245,500) 
2,652,900) 
8,570,700 | 
4,153,000 | 
13,786,000 | 


4,442,000 | 





11,473,100 
5.434.600) 
6,121,600) 


4,451,000) 





$ 20,774,000 
34,559,000 
23,392,000) 
24,397,000 
30,692,500 

2,561,000 
202,451,400) 
24,609,200) 
6,326,400) 
7,081,100) 
2,481,600} 
4,650,000] 
2,509,200 
22,780,200) 
166,037,800 
22,427,200 
3,620, 300 
6,160,000} 
2,515,400 
16,989,400 
66.191,800| 
6,439,000 
19,883,400 
2,929,600} 
7,172,400 
9,137,100) 
35,244,000 
7,459,800 
22,617,000 
89,849,000) 
1,216,400 
23.931,600) 
9,353,000] 
112,676,000 
6,866, 300) 
3,405,000} 
5,647,600! 
3.523,800) 
56,599,200 
9,849,300 
3,224,200) 
5»299, 300) 
12,883, 100 
8,021,100 
2.731,800 
8,710,700 
4,035,000 
17,151,000 
4.819,000 
10,821,200 
5,650,400 
6,83 1,600 


t Deposits, |Per Cent. of 


1905. 


Inc. Dec. 








4,525,000 


25,787,700 
4,822,000 
180,018,400 
23,112,800 
6,421,000 
6,822,300 
2,755,500 
5,430,000 
,272,600 
21,783,000 
134,795,700 
18,775,200 
3+7 57,300 
6,238,000 
2,518,300) 
13,292,000 
64,102,400 
6,711,000 
18, 306, 500 
3,565,500 
7171,500 
9,741,900 
38,251,000 
8,846,400) 
22,149,000 
84,828,000 
1,360,400 
23,324,600 
10,217,000 
94,801,100) 
8,524,500) 
3,535,000) 


5.574.700] ....| 1.2 


,206,800) 
54,832,100 
11,284,000 

3,670,000 
5,509,600) 
14,513,900) 
6,948,200 


J sere 


2,606,900) .... 


9,608,700} 
4,419,000) 
16,303,000 


4,927,000 
y,88 1,000 


6,299,200} 1 


6,954,800) 
4,467,000) 


or 
GS}... 


$1,106,683,500 $1,221,709.400 $1,125.422,600, 
| | 





t United States Deposits included, $8,552,500. 





